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CASES In the Court of KING's BENCH, &c. beginning m 
Hilary Term m the i6th Tear of the Reign of KING 
^GEORGE the Secokd, and ending* in Hilary Term in 
the 26th of the fame Reign* 

THE THIRD EDITION: 
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Account of the Lords the Judra, Seijeants at Law, and moft 
eminent Counfel attending thenar during^ the Period of thef$ 
JleportSi with other Alterations and Additions, 



PRINTED BY A. STRAHAK, 

LAW-PRINTER TO THE KINO*S MOST EXCELLENT MAJEST7, 

FOR EiAKD R.BROOKE AND J. RIDER, J. BUTTBRWORTBj^ 

W« CLARKE AMD SON, AND R, PHBlftlY* 



• ^ » \ ■ 



A TABLE 

Of the Names of the Judges, -^c. in the Courts at Weftminfter, in 
the Years when thcfe Cases were adjudged.* 

[Prefixed to the original Edition of Vol. 1. and II.'] 



IN CHANCERY. 



Hilary term, is Gee. 2. 1742. 

O. S. Philip Lord Hardnjotcke Baron of 
* Hardnvicke ia the county of Gloucefier 
was Chancellor, and continued fo until 
Michaelmas Term 30 Geo. 2. On the 
19th of Niyuefnher 1756, he refigned 
the Great Seal, which was'thfe fame day 
given in commiffion to Sir John JVilles 
Knight, Lord Chief Juftice of the .Qom- 
mon Bench, Sir Sydney Stafford Smythe 
Knight a Baron of the Exchequer, and 
Sir John Eardly Wilmot Knight a 
Judge of the King's Bench. 

On Thurjday June the 30th \\^)y being 
the very next day after Trinity Term 
30^31 Geo. z. the above Lords Com- 
miffioners refigned the Great feal, which 
at the fame time was delivered by the 
King to Sir Kphert Henley Knight, his 
attorney general who was appointed 
Lord Keeper thereof. 

In the beginning of the year 1760. the 
Lord Keeper Henley was created a peer 
by^the ftile and title of Robert X^t6. 
Henley y Baron of Grainge^n the county 
of Southampton, and appointed Lord 
High Steivard of England, before 
whom, and his peers, on the i6th and 
1 7 th of April I '/ 60. Laijjrence earl of 
Ferren was tried and found guilty of 
TSiurditinem.con. and on Friday the 1 8th 
received fentence to be hanged on Mon- 
day following, and to be anatomized ; 
but was refpited' till May the 6th fol- 
lowing, when he was hanged at Tyburn. 



King George the 2d died at Kenjtngton, 
. Oaobfr 25th i7do. 
A few days before Hilary Term i Geo, 3. 
1 7^1. the LordKeefer Henley delivered 
the Great feal to tnc young Kingt wno 
immediately re-delivercd \X to him bf 
the ftyle of Lord Chancel/or ; and^fomc 
time after he was created Edrl of Nor* 
thington, and about the fame time the 
patents of all the 12 Judges were re. 
' newed by King Geo. the 3d. 
In the vacation after Trinity Term 6 Geo* 
3. 1766. the earl of Northington re- 
figned the Great feal, which at the fame 
time was delivered to CharU$ Lord 
Camden, Baron otCamden-place, in th^ 
county of Kent, Lord Chief Juftice of 
the court of common Bench, by the 
ftyle of Lord Chancellor, who at the 
time of publilhing thefe Cafes, prefides 
in the High Court of Chancery with 
great dignity. 
Hilary Term 16 Geo. 2. 1742. William 
Forte/cue, Efq. Mafter of the rolls, con- 
tinued f6 until he died in 1749; Sic 
John Strange, immediately fucceeded 
him, and continued Mafter of the rdlls 
till he died in Trinity Term 27 fcf 28 
Geo, 2. 17^4. Sir fbomas Clarke 
Knight, immediately fucceeded him, 
and continued Mafter of the rolls till 
he died in Michaelmas Term 4. Geo. 3.- 
1765. and in Hilary Term following 
Sir Thomas Senuell Knight /ucceeded 
him, and is now Mafter of the rolls. 
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JUSTICES 



JUDGES^ SEBJEANTS AND COUNSEL* 



JUSTICES OF THE KING'S BENCH. 



HitA&Y TbrW 1 6 Gea* 2.1742. O. S. Sir 
Hnilifm Lee Knight, Lord Chief Juf- 

. ticei Sir William CbappU Kni|ht, 
Martin Wright Efq. and Thomas Deni^ 
fw Efq. Joftices. 
' In Hilary vacation 174475. O. 5. Mr. 
Jvftlce Ciafple died, An^ Sir. Michael 
Foj^r Knight, Serjeant at law, recor- 
der of 5rj^a/ was made. Juftide of the 
Kine's Bench in hb room, in the fol- 
lowmg term. 

Sir fTtlliam Lee Knight, Lord Chief Juf- 
tice died in. Hilary vacation 1754, and 
cm the 2d of May 1754, S\i DudUy 
Jtider Knight, the King's attomeV ge-j 

• ntnH was made a Serjeant at jLaw,j 
.and Lord Chief Jaftice B. R. in his! 
. locmi* 

In Hilaiy Term 28 Geo.' 2. 1755. Sir 

' Martin' Wright Knight, the Senior 
Ptti/ne judge refigned, by reason of a 
weakness in his ^es, and had a t>eniion 

> granted to him for his faithful ^rvice ; 

and on the i ith of Fohmaty Sir J»hn 

Bardly tFilmot Knight,an eminent bar. 

. nfterwas called to the degree of Ser. 

joAit at law, made a jud|;^ of U. R. 

' '■ and next day took his feat in court, ' 

On Tne/day the 25th of May. in Eafter 

". T^rm ag Geo. 2. 1756. Sir Dudley 
Rider Knighty Chici fuftice of B. R. 
diad at his houfe in Chaneety Lane : in 
Trinity Term following {thete being no 
Chief JufticcaMointed) Mr. Jultice 
Deni/on prelided with great, ability,; 
and the oufiilefs of the court was well 
difpatched. 

On M^day November tht 8th 1756, in 
Michaelmas Tnm 30 Geo. 2. The 
lumoarable William Murray £{q. the 
.King's attorney general was. called to 
the degree of Serjeant at law, and the 
£ime day was created a peer by the 
ftyle and title of William Lord Mans- \ 
JUld Baron of Mansfield^ in the county ; 
of N^ingham^ appointed Chief Jufticefj 



By, R. and took his place in court the 
1 1 th of the (kme month. 

On Monday the 7th oi Ntyvember 176^. 
the firft day of Michaelmas Term 4 
Geo. 3. Sir Michael Fofter died, and in 
Hilary Term following Sir Jofeph Yates 
Knight, an eminent oarriiler was cal. 
led to the decree of Serjeant at law, 
and made a judge of B.R. in the room 
of Mr. Juftice Fofler. 

In Ea^er Term 5 Geo, 3. ,176^. Sir 
Thomas Denijon Knight, the Senior 
Puifne Judge refigned by reafoB of age 
and infirmities, and had a. penfion 
» granted to him for his long and taithfli! 
Icrvice; in the fame term Sir Richard 
Afton Knight, Lord Chief Juftice of the 
Common Pleas in Ireland^ was called 
to the degree of Serjeant at law, and 
made, a judge ofB.R. in his room . 

Towards the latter end of the vacation 
after Trinity Term 6 Geo. 3. 1766. Sir 
John Eardly JVilmot Knight^ a Judge 
of B. R. was appointed Lord Chief 
Juftice of the court of Common Bench, 
in the room of Lord Camden promoted 
to the Gr^at feal j and yames Hewitt 
Serjeant at law wiw made a Judge of 
^. if . in the room of Mr. Juftice Jrilmot. 

In December I'jS'u^ames Hewitt Efq. a 
judge of the King*s Bench was ap- 
pointed Lord Chancellor of Ireland^ 
and created a peer of that kingdom 
by the title of Baron Zr^r^/. 

January t^tYi 1768. Hilary Term 8 Geo. 
3. ^ Edward Willes Efq. the King's fo-^ 
lidtor general, fecond fon of the late 
Lord Qiicf Juftice Willesy was made a 
Serjeant aflaw, and a judge of B. R, 
in the room of Mr. juftice Hewitt y now 
Lord Chancellor of Ireland. ^ 

The Judges of 'the King's Bench at the 
time of publiftiing thefe Ca/cs are - 

''Wiltiam lord Mansfield Chief Juftice, 
Sir Jofefh Yatesy Sir Richard Afton, 
and Edward Willes Efq. juftices. 



JUSTICES 



Judges, Serjeants and counsel. 



JUSTICES OF THE COMMON BENCH. 



Hilary Term i6 Geo. 2. 1742. O. S, Sir 
John fVilles Knight, Lord Chief Juf- 
tice. Sir John Forte/cue Aland Knight, 
Sir Thomas Ahney Knight, and Thomas 
Burnett Efq. juftices. 

In Trinity Term 19 ^ 20 Geo, 2. 1746. 
Mr. Juftice Forte/cue refigned, and Sir 
Thomas Birch Knight, Serjeant at law 
was made a judge in his room. 

Mr. Juftice Abney died about the latter 
end of E after Term 23 Geo, 2. 17^0. 
and in Trinity Term following Natha^ 
ftiel Gundry Efq. an eminent barrifter 
was made a Serjeant, and a judge of the 
C. B. in his room. 

Mr. Juftice Burnett died about the 6th of 
January 1763. N, S. and Sir Edward 
Cli've Knight, a baron of the exche- 
quer in Hilary Term following was 
made a judge of the C. B. in his room. 

Mr. Juftice Gundry died in Hilary vaca- 
tion 27 Geo. 2. 1754. upon the iVeftern 
circuit, and on the 2d of May 1754. in 
Eajier Term 27 Geo. 2. The honour- 
able Henry Bathurft Efq. one of his 
Majefty's learned counfel, was made a 
Serjeant at law, a judge of the C. B, 
9¥A took his feat in court May the 6th 

Mr. Juftice Btrch died March the i^-th 
1757. and in Rafter Term next follow- 
ing jhe honourable William Noel Efq. 
one of his Majefty 's learned counfel was 
made a Serjeant dx law, and a judge of 
the £*• .S* in his room. 

On Tuejday December the 15th 1761. 
Lord Chief Juftice fVilles ^t^ about 



one o'clock in the morning, at his 
houfe in Bloomjbury Square; on the 
firft day of Hilary Term 2 Geo. 3. 
1762. Sir Charles Pratt, the King's 
attorney general, was made a Serjeant 
at law appointed Lord Chief Juftice of 
the C B, and took his place in court 
on Monday the 25th of January 
1762. 

On the 24th of January 1763. in Hilaty 
Tirm 3 Geo. 3. Sir Henry, Gould 
Knight, one of the Barons of the Ex* 
chequer, having lately been appointed 
a judge of the C. B. took his place in 
court. 

In the vacation after Trinity Term c Geo. 
3. 1765. the right honourable Sir 
Charles Pratt, Lord Cliief Juftice of 
the C. B. was created a peer of the 
realm by the ftyle and title of Charles 
Lord Camden, fiaron of Camden-plud 
in the county of Kent. 

In the vacation after Trinity Term 1766. 
the honourable Sir John Eardly WiU 
mot Knight, one of the judges of the 
King's Bench, was appointed Lord 
Chief Juftice of the C. B. (in the 

. room of Lord Camden) and took hi^ 
feat, in court in Michaelmas Term the 
7thof G^o, 3. 

The Judges of the Common Bench at the 
time of publifliing thefe Cafes are. Sir 
John Eardly IVilmot Knight, Lord 
Chief Juftice, Sir Edtvard Cli've 
Knight, the honourable Henry Ba^ 
thu^ Efq. ^ and Sir Henry G^uU 
Knight, juftices. 



1.2] 



BARONS 



jtnxtBd, SERJEANTS AN* COllrj^SEi;. 



BARONS OF THE EXCHEQUER. 



Hilary Term i6 Geo. 2. 1742. 0. S. Sir ; 
Tbdmas J^nrker Knight, Lord Chief 
Baron, Sir Lanvrence Cartet Knight, 
y«^ Reynolds Efq. and Charles t:larke 
£f|| barons. 

Iw tidary^vz(i?iXwi{\ r74|. O. S, Mr. 

Baton Carter died, and in £/7/?^f 7Vr^« 

• t%Ge6, 2. 1745. Edivard Clroe Efq. 

ar learned barrifter was made a Serjeant 

^t law, and a Baron. 

Br Eafier 'Term T747. Mr. baron Rey^ 

- ndds died, and the honourable Heneage 
Leg^e Ef<]. was made a Serjeant at 

. law, and a Ba^rbn in Trinity Term 2 1 

■ Geo, 2. 1747. • 

In Eajier Term 23 Geo. 2. 1750. ^r. 

• Baron Clarke died, and in Trinity 
Term 2 a Ge6. 2. 1 750^ .5 /<//?<?;' Stafford 

. SmytUe Efq. onfe of the King's learned 
totmfel was made a Serjeant at law, 
and a Baron. 

On tjie 3d oi February in Hilary Term 
26 Geo. 2. 1753. N. S, Sir Richard 
Adams Knight, Recorder of London^ 
Was made a Serjeant at law, and a 
Biron of the Exchequer; in the room 
of Mr. Baron C//W, who was remoyed 
to the Common Bench. 

Iri Trtnitj vacation 32 ^ 33 Geo. 2. 



17^9. Mr^ Baron Legge died at Brijlol', 
and in Michaelmas Term follow ing Sir 
Richard Lloyd Knight, was made a 
Serjeant at law, and Baron of the Ex- 
chequer. 

In Trinity vacation i Geo, 3. 1761. Mr. 
Baron L/^^ died (at Northallerton in 
York/hire^ in his returr> from Nenvcajile^ 
where he had been to try feme rebels 
againft the Militia) and in Michaelmas 
Term foll6wing, Sir Henry Gould 
Knight, one of his Majefly's learned 
counfel, was made a Baron of the Ex- . 
chequer. 

In Hilary Term "^ Geo, 5. 1765. George 
Perrott Efq. one of his Majefty's 
learned counfel was made a Serjeant at 
law, and a Baron of the Exchequer, 
•in the room of Mr. Baron Goaldy 
who was removed to the Common 
Bench. 

The Barons of the Exchequer, at the time 
of pubi idling [Vol. I. and II.] thefe 
Reports were. Sir Thomas Parker 
Knight, Lord Chief Baron, Sir Sidney 
Stafford Smytht Knight, Sir Richard 
Adams Knight^ and George Perrott Efq. 
Barons. 



6onle Account of the moft emineiftfe Counsel at the Bar, in the 
Years wh^tl thefe CASES, [Vd. L and II] vvere adjudged. 



flijuAftY Term 16 Geo. i/ij^.!, Mat'thew 
Skinne^i tne King's firft Serjeant at 
Law, Chief Jullice of C^^^^r. 

^it Dudley Rider Knight, the King's ku 
tomey General. 

The honourable William Murray Efq, the 
King's Sollicitor General. 



Kino's Serjeants at Law. 

Samvel Prime^ Tkonips Birch, Ed'ward 
WilUs Attorney of the Dutchy. 



Serjeants at Law. 

John Selfieldf Simon tlrlln Recorder of 
London y Thomas Huffey, Abraham Gap- 
per^ William Wynne y John Agar^ 
Richard Drapery "William Hayavardy 
Thomas Bamardiftony Edivard BootUy 
EdvJard I^eeds, William Eyre, 



King's Counsel Extraordinary. 

Thomas Bootle Chancellor to the Prince of 
Wales. 

William 



jmi^fiS, 5EBJ;4^1fTS A^D C^NftELi 



William Pauncefort Attorney General to 
the Prince. 

The hon. Ale xand/tr Hume Campbely SqI- 
licitor General to the Prince. 

John Bro'wny Williak Noely T^jQmas 
Clark, John Strange, Richard Lloyd, 
Heneage Legg, Katkaniel Gundry, 

I?i Hilarj Teem 19 Geo. 2. .1745.' O. S. 
the honourable Henry Bathurfl was 
made King's counfel^ and Soil ici tor 
General to the Prince of Wales in the 
XOqm ofi Alexander Hume CamfheL 

Trinity Term 21 Geo. 2. Henry Banks, 
Sidney Stafford S my the, made Kingfs 
counfcl: Leeds the King's Serjeant : 
and Qn the 23d d^ June 1747. David 
Poole was made a Serjeant, 

Michaelmas Term 23 Geo. 2. 1749. Skin^ 
. ner, the Kipg's firft Serjeant died, and 
Sir Samuel Prime Knight, then was the 
King's £rft Serjeant. 

In Trinity vacation 24 ^ 25 Geo. 2. 1751. 
Serjeant Belfield was overturned in iis 
chariot upon the Wejl^rn circuit ^and 
was fo much hurt that he died in .24 
hours afterwards, having gone that 
circuit above 1 20 times, ut audi*vi. 

In Michaelmas Term 25 Geo. 2. 1751, 
Robert Henley Efq recorder of Bath, 
. was made King's counfel. 

In the vacation after Trinity Term 1752. 
Serjeant Barnardifton died. 

Sir Thomas Rootle Chancellor to the late 
Prince of Wales, d^s.^ ^l Oxford, in the 
year 1753. ^ 

February 3d r753. the Reporter was 
made Serjeant at law. 

Serjeant ^^^r died the 7th of Januqty 

1754- ' 
In Hilary vacation 27 Geo. 2. 1754. 

Henry Gould, Charles Pratt, Fletcher 

Norton, Thomas Se^well, and the honour- 



able Charles Yorke were made King's 
counfel. 
In Eafter Term 27 Geo. 2. 1 754. the 
honourable William Murray was made 
Attorney General, and Sir Richard 
Lloyd Sollicitor General to the King. 
February nth 1755. -^i^^P'. Tet:m 28 Geo. 
2. Lomax Martin, James He<witf, and 
William Davy were made Serjeants at 
law : and about this ' time Serjeant 
Draper died, ^od Serj^t Leeds Iffi^ 
the bar. 
In OBober i^sS, Sir Robert Henley was 
made Attorney General, and the ho- 
nourable Charles Torke Sollicitor Ge- 
neral to the King. 
November iitfl 1 7 56. Fdijoard Willes 
Efq. made King's counfel, and tl^ da^ 
took his place within the bar. 
March 7 th 1757. Serjeant Wi lies wsiszp^ 
pointed Lord Chief Baron of the Ex- 
chequer in Ireland. 
May 3d 1757. Thomas St any forth and 
James Forfter were made Serjeants at 
law, and the.fan1e.4ay .Serj[eaut P09U 
was fwom King's Serjeant, and Gearge 
Perrott King's counfel . ' 

Eq^er Term 31 Geo. 3. Elifib Harvey 

made King's counfel.' 
Trinity Term 17J8. Sir Samuel Prime 
Knight, the King'5 £rft Sericant re- 
tired from the bar, where he had long 
pradifed in full bufmcfs to thelaft, with 
the.greateft honour and ability. 
In Trinity vacation 1 758. Serjeant Mqr* 

tin died. 
In Michaelmas vacation 1758. Serjeant 
Leeds died, Serjeant Hewitt njade 
Icing's Serjeant foon afterwards. 
February the 6th 1759. William Whita* 
ker, George Nares,^ and Anthony Keck 
made Serjeants at law, the two firft 
went out king's Serjeants. . 
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Serjeants 



JUDGES, SEBJEANTS AND COtTNSlSL. 



Serjeants at Law, and King's CounseX in Hilary Temty 3^ 

Geo. 2. 1759- 



Sir Samuel Prime Knight, the King's firft 

Serjeant (retired.) 
Sir Charles Pratt Attorney General to 

' the King. 
The honourable Charles Torke, Sollicitor 

General to the King. 



King's Serjeants at Law. 

Davtd Poole, James Heivhty IVtlliam 
Wbltaktr^ George Nares* 



King's Counsel. 

Richard Loyd, Richard Aftott, Henry 
Gould, Ednvard Wllles, Thomas Se^wellf 
fVllllam De Grey, Fletcher Norton, 
George Perrott, John Morton, Eliab 

. Harvey. 



Serjeants at Law. 

William Wynne, William Hayward, 
George Wilfon, William Da'vy, Thomas 
Stany forth, James Forfter. 

Michaelmas Term l Geo. 3. 1761. Dr. 
William Blacklfion and Charles jimbler, 
lately made King's coupfel. 

Saturday November 7th 1761. Jojeph 
Sayer made a Serjeant. 

January 2 3d 1 762. John Bur land made 
a Serjeant at law. 

Richard Hujfey, Ednunrd Thurloiv, 

Webb lately made King's counfeJ. . 

On Friday October 29th 1762. Serjeant 
Podle died at Bath, whither he had re- 
tired ever fince laft Hilary %erm. 

In Michaelmas vacation 1^62. Serjeant 
Danij wa« made King's Serjeant. 



In Hilary Term 3 Geo. 3. 1 763. John 
Afpinal, and John Glynn mj^de Serl 
jeants at law. 

John Morton King's counfel, appointed 
Chief Juftice of Chefier. 

Serjeant Hayward died about this time in 
Shropjhire. 

Alexander Wedderburn made King's coun- 
fel about this time. 

Mr. Yorke the Attorney General refigned 
a little before Michaelmas Term 4 Geo* 

3* 1763. 

Hilary Term 4 Geo, 3. 1764. Serjeant 
lleivitt voluntarily refigned his patent 
to King's Serjeant ; Sir Fletcher Nor^ 
ton being fome time before Sollicitor 
General, was about this time made 
Attorney General, and William De 
Grey Sollicitor General to the King. 

Af/7)» 23d 1764. Serjeant Bur land made 
King's Serjeant, and Richard Clayton 
King'^ counfel. 

Tn Hilary vacation 5 Geo. 3. 1765. Ser. 
jeant William Eyre died in Queen*s 
Square, in the parifli of St. George the 
Martyr. 

April 24th Eafter Term ^ Geo, 3. 1765", 

' Richard Leigh, and William Jephfon 
made Serjeants at law. 

Irf Trinity vacation t; Geo. 3. 176^. the 
honourable Mr. Torke again made At- 
torney General, in the room of Sir 
Fletcher Norton, who ilill continues the 
King's counfel. 

Some time afterwards Mr. Torke again 
refigned, and William De Grey was 
made Attorney General, and Edivard 
Willes Sollicitor General. 

In Hilary Term 8 Geo. 3. 1768. John 
Dunning was made the King's Solli- 
citor General, 

Hilary vacation 1769. James Wallace 
m^de King's counfel. 



The 



^UDGES^ SEBJEAl^TS AlTD COUNSEL* 



The Lord Chancellor, Judges, Serjeants at Law, and King's 
Counsel, at the Time of publifhing thefe Cafes, [^Fbl. L andIL'\ 



Charles Lord Camden Chancellor. 
William Lord Mansfield, Chief Juf* 

tice B. R. 
Sir Thomas SfeWELL Knight, Maftet bf 

the Rolls. 
Sir John Eardly Wilmot Knight, Lord 

ChiefJufticeC.^. 
Sir Thomas Parker Knight, Lord Chief 

^ Baron of the Excheauer. 
Sir Ed'ward Clhve Knight, Joftice C. B, 
Sir S. S. Smyibe Knight, Baron of the 

Exchequer. 
Sir Richard Adams Knight, Baron of the 

Exchequer. 
The honourable Henry Bathurft Efq. Juf- 

tice C. B. 
Sir Henry Gould Ym^X^ Juftice C. B. 
,^eorge Perrot Efq, Baron of the Ex- 
chequer. 
Sir Jofipb Yates Knight, Juftice B. R. 
Sir Richard Afion Knight, Juftice B. R. 
Edward IFilles Efq. Juftice B. R. 
H^Uiiam Wbitaker firft Serjeant to the 

Kmg. 
Wiiitam De Grey Attorney General. 
^ohn Dunning SoUicitor General. 
Sir Samuel Prime Knight, the late King's 

moft ancient Serjeant retired. 



King's Serjeants* 

George Nares, William Davy, John 
Burlandm 



Serjeants. 

Goorge Wil/on, James Forjler, Jofeph 
^ayery John Affinal (retired.) John 
G/ynn, Richard Leigh, JVilUam Jefhm 
fon and Anthony Keck (retired.) 



King's Cot^tsel. 

Sir Fletcher Norton made Chief Juftice in 
' Eyrey and retired from the bar ' laft 

Hilary Term, 
John Mortony Richard Huffey, Charles 

Amblery lyUliam Blackftoney Edivard 

Thurlowy Alexander IVedderbum, J amew 

Wallace. 
Eliab Harvey dijd in the vacation after 

Trinity Term 9 Geo. 3. 1769. 
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Th« 



TPtftiiB, SEBJE'AKTS ANB COUNSEL. 

I 



The XpRD Chancellob^ Judges, Serjeant at Law, 6?r, in 
'Michaetmas Temiy the 10th Year of King George the Third 
1769- 



[Prefixed to the original Edition of Vol. Ill J] 



C^&ULS Lord Camdbn Chancellor. 
William Lord Mamsfieldj Chief Juftice 

B.R. 
Sir Tb<»ca8 Sewell Knight^ Maf(er^f 

the Rolls. . 
Sir John Eajudlt Wilmot, Knight^ 

Lord Chief JuHfce C.B. 
Sir Thomas Pa&ur^ Knight^ Lord Chief 

Baron of ibe Excheqoer. 
Sir ££u}ard Clhet Knight, Juftice C. B. 
SixSiikejfJUifir)dSmjtiefK^ Baron 

dTthe'Excheqoer. . 
Sir Richard jidams. Knight, Baron of 

tlug^xcheqder* 
'Th^ Honourable Heitry Eaihutfi, Efq. 

JofticcC. J?, 
Sir Henfy Gould, ICni^V Juftice C. B. 
George Ferrof, Efq. Baron of the Ex- 
chequer. 
Sir Jofefb Yates, Knight, Juftice B. R. 
Sir Richard Aim, Knight, Juftice B. R. 
Edivard Wines', Efq. Juftice B. R. 
Sir Samuel Frime the late King's firft Ser. 

jeant at law [retired.] 
miliam Wbitaker the King's firft Ser- 

jeant at Law. 
William De Grey Efq. Attorney Gc- 

neral. 
John Dunning Efq. Sollicitor General, 



King's Seejbam*!^ At Law. ' 

^earge Nares, WilUam^Davj, John Bur* 
land% 



Seejeakts at Law. 

George Wilfon, James Forfter, 
Sayer, John Afplnal [retired] ' Jii 
Gfynn, Richard Leigh, William Jefh^ 
Jon, Anthony Keck [retired J 



^'^& 



King's Counsel. 

John Morton Chief Juftice of Chefter^ 
Richard ' Huffej, Charles Amhler^ 
William Blackfime, Edward Thur^ 
low, AUxanddr Weiderhurne, James 
Wallace. 



From Michaelmas Term 1769 until 
.Eafitr Term 1774 inclufive. 



17th January 1770* Lord Camden re* 
figned the Great Seal, which was de- 
livered to the Honourable Charles 
Torke the fame day. 

20th January 17/O, Lord Chancellor 
Torie died. 

2ift January 17 70, The Great Seal waa 
given to Baron Smythe, Juftice Ba^ 
thurft, and Juftice Afton, Lords Com- 
mimoners thereof.* 

1 2th February 1770, Sir William Blacks 
Jlone Knight, Sollicitor General to the 

Queen^ 



jF^DG-ES, ^MJ«ANTS AND COUNSEL. 



Queen, was called to the degree of Ser- 
• jeant at Law, and appointed a Juflice 
of £. R, in the room of .Sir Jafirp'^ 
Yates Knight, who was removed to 
the C 5. in the room of Juftice Cl'i<ve 
who refigned on a penfion of 1 200I. per 
annum \Ht audi*vLj 

March 1770. Edijoard ThurlstWy Efq 
appointed Soil ici tor General, in thej 
room of yohn 'Dn?nnng Efq. 

Jpril 1770. Richard Jack/on Efq. ap-j 
pointed King's CounfeL- 

7th June 1770. Sir Jo/eph Yates Knight, 
Juftice C, E. died, much lamented! 

June 1770. Sir William blackft^ne Juf- 
tice B. R. appointed as Juftice of C. B, 
in the room of Sir Jo/eph Yates, 

Sir William Henry AJhkurft was called to 
the degree of Serjeant at Law, and ap- 
pointed a Juftice B. R, about this 
time. 

Richard Hujfey Efq. the Queen's Attor- 
ney Genefar> died in Trinity vacation 
1770. 

23d January 1 7 7 1 . The Lords Gomm if- 
iioners refigned the Great Seal to the 
King, when his Majefty was pleafed to 

' give it to Henry \,oxd. Apjleyi with the 
ftyle and dignity of Ltrtrd High Chan- 
cellor of Gr^/z/ JSr/Z/i/z?. 

January 177 1. Sir George Nares one of 
the King's Serjeants appointed a Jaftice 
C. B. in the room of Lord Apfley. 

a6thjan)/ary 177 1. Sir WilliamlJe Grey 
Knight, the King's Attorney General 
called to the degree of Serjeant -at Law, 
- and appointed Lord Chief 'Juftice C B, 
in the room of Lord Chief Juftice Wil- 
mot who refigned after having prefided 
there above tour years with great ho- 
nour and dignity. 

Abeut the fame time Edivard Thurloivy 
Efq. was appointed Attorney General, 
and Alexander Wedderburney Efq. Sol- 
licitor General to the King. ^ 

January i']']i, Griffith Price Efq. John 
Skynnery Efq. Richard Perrin, Efq. 
were appointed King's Counfel. 

5th February 177 1. Serjeant Leigh ap- 
pointed King's Serjeant. 

In Michaelmas vacation I77i« Robert 
£arl of Northington hte High Chan-; 



cellor of Great Britain, died at his feat 
in Hampjhire, 

March 24th 1772. Serjeant Leigh died at 
his houfe in Lincoln' i- Inn Fnelds. 

3d April 1772. John Skynnery Efq. 
King's counfel appointed one of the 
Judges of Ch^er and certain coontiM 
in Wales. 

Serjeant Forfler appointed !King'6 Serjcaiic 
about the fame time. 

SeTjtsintJeph/on died at Path about the 
fame time. 

Eajier Term ly^z.-fTilliam Kemfe^ EiqL 
Thomas Walker, Efq. and HaVley 
Faughiin,E{q. virtrc called co the de- 
gree of Serjeant at I^w. 

In the vacation after Tririty Term 1772. 
Francis C\ Cufty Efq. James Mant^J^ 
Efq. Ed<ward Bearcrofty 'Efq. ^tiA 

• George L, N^ruunham, Efq. were apL 
pointed King's counfel. 

After having prefided in the court of Ex*. 
chequer about thirty years with great 
honour and dignity the good Lord 
Chief Earon Parker refigned a ^little 
while before Michaelmas Term 1772. 
and fiaron- S my the • wss appointed .Jjocd 
Chief Baron in his room. 

6th November 1772. Sir J^mes Ejref 
Knight^ Recorder of L^nd^y ^^and 
George Hill, Efq. a learned Bartifter, 
were called to the degree of S«»Jeant 
at law; Sir James' was appcinted a 
Barcn of the Excliequer, -and Serjeant 
'///V/ King's Serjeant. 

Serjeant Glynn chofen Recorder -ef^on^ 
don in the room of Sir James Eyre. 

8th February 1773. Robert Earl oi Litcb^ 
field was fworn in court into his office 
of Cvfios Bre^'ium C, B. 

15th March 1774- Baron -<^y<7;w; died of 
a malignanf fever upon- the midland 
circuit. 

Sth April 1 77^. Sir John Eurland Knight 
King's Serjeant, appointed a Baron of 
the Exchequer in the room of Baron 
Adams. 

28th April 1774. NaJ^ Gro/cy Efq. and 

^ James Adair, Efq. two learned Barrif- 
tcrs of Lincoln* S'inn, were called to the . 
degree of Serjeant at Law. 

At 



JUDGES^ SEBJEANTS AKD COUNSEtr* 



At the time of publilhing this Book [Vol. III.'] in Michaelmas 

Term 1774. 



JElEmT Lord Apsley, Lord High Chan^ 

cellor of Great Britain, 
William Lord Mansfield^ Chief Jaftice 

B.R. 
Sir Thomas Sewell Knight^ Mafter of 

the Rolls. 
Sir William De G&et Knight, Lord 

ChicfJufticeC.5. 
Sir Sidney Stafford Smythb Knight, 

Lord Chief Baron of the Exchequer. 
Sir Henfy GwA/ Knight, Juftice C. B. 
George Perrot Efq. Baron of the Ex- 

duller. 
Sir Richard Afton Knight, Juftjce B. R. 
Edivard IVilUt Efq. Juftice B. R. 
Sir IViUiam Blackfione Knight, Juftice 

C.B. 
Sir William H^nry AJbburft Knight; Juf- 

^ tice B. R. ^ 

.Sir George Nares Knight, Juftice C. B. 
Sir James £^« .Knight, Baron of the Ex- 
luer. 



Sir John Burland Knight, Baron of the 

Exchequer. 
Sir Samuel Prime Knight, the late King's 

firft Serjeant at Law [retired.] 
miliam Whitakery Efq. the King's firft 

Serjeant at Law. 
Edivard Tburlewy Efq. Attorney Ge- 

.nenil. 



Alexander WedderhurHe Efq. Sollicitof 
General. 



King's Serjeants at Law. 

William Da^jf Janus Forfier, George 
Hill. 



Serjeants at Law. 

George Wil/on^ Jof^P^ Sayer, John Afpi. 
nali f retired.] Anthony Keck, [re- 
tired.] John Glynn, William Kempe, 
J'homas Walker, Harley Vaughan, Kajb 
Grqfe, James ^dair* 



King's Counsel extraordinary. 

Charles Ambler, Efq. Sir Anthony Thomas 
Ahdy, Baronet, [retired.] Richard 
Jack/on, Efq. James Wallace, Efq. 
Griffith Price, Efq. John Slynner, Efq. 
Francis C Cuft, Efq. James Mans^ 
field, Efq. Ed<ward Bearcroftg Efq. 
George L. Nenmtbam, Efq. 
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Mufgravc v. Shelly, i. 214, 

Neal 



NAMES OP THE CASES. 



N. 

Neal 'v. Wilding, i. 275, 
Newcomb t. Green, i.jj. 
Noke •:•. Ingham, i. 89. 
Norden a>r viorfley, ii. 69. 
Norris <i\ Freeman, iii. i)l,, 
Northampton, Mayor of, *t;. Ward,i.io7. 
Nott *v, Oldfield, i. i34# 



p. . 

Olivant i\ Berrino, i. 23. 
Omichund ^ . Barker, 5. 84. 
Onflow, Efq. 1;. Home, clerk, iii. 177, 
Ouiloni;. Hebden, i, 101 • 



Ft 

Palmer t;. Johnfon, ii. i65« 

. ... 1;. Stone, ii. 95. 

Paris *v, Salkeld, ii. 137, 9. 

Park 'V. Yerbury, i. 284. 

Parker i;. Conftable, iii. 25. 

Parfons 1;. Freeman, i. 308, 

.... i\ Lanoe, i. 243. 

.... a;. Loyd, iii. 341* 

Pawlet «r. Pawlcr, i. 224. 

Pendock^i;. Mackender, ii. 18. 

Perkin i\ Proftor, ii. 382. 

Perkins 1;. Smith, i. 328. 

Penx)tt, attorney, <v. Hele, iii. 58. 

Petrock and Stokefleming parifhes, i, 96. 

Peircc v. — r-- — y i. 297. 

Pitts r. Capentcr, i. 19. 

Pond 'I'. King, i. 124, i9iir 

Port 'v, Turton, affignee, &c. ii. 169. 

Powell V. Milbume, clerkj iii. 355. 

Power «r;. Shaw, i. 62. 

Prefton t. Chriftmas, ii. 86. 

Price r. Griffiths, i. 221. 

Pugh.'v. Curgenven, iii. 3J. 

Pulling «v. Ready, i. 2 1 . ( 

Pynfent 1;. Pynfent, i. 179. 



R, 

Rackham 'v. JefTup and aP, iii. 332, 8« 
Ramfden a;« Mackdonald, i. 217. 
Ravcnfcroft i*. Eyles, ii. 294, 
Rsiwlinfon <v. StpDe, iii. i« 



jRead v. Nafn, i. 30C. 
I Redlhaw n;. Brook, li. 40J. 
Rcech o>. Keningale, i. 227. 
Reeks y. Groneman, ii. 224. 
Reppington x . Tarn worth School GovcT* 

nors, ii. 1 1 8, 1 50. 
Rex -z;. Beftland, i. 128. 
. . 1/. Bray pariih^i. 121. 

• • i;. Bull, i. 93. 
. . *v, Bugden parilh, i. 183. 
. . 'T. Carroll, 1. 75- 

• • a-. Chafe, ii. 40. 
. . a;, Chefter, bifhop of, i. 2o5« 
. . 1-. Clapham, ovcifecr of, i. 30J. 
. . o'. Colly er and Cape, i. 332. 
. . *v» Combrune, i. 301. 

• . 'y. Filers, i. 222. 
. . f. EJly, bifhop of, i. 266. 

• . 'f . Filh, i. 1 4. 
. . 'v. Fitzgerald, i. 254. 
. . 'V. Froom Selwood, vicar of, i. 76, 
. . -v. Gilbert, i. 96. 
. . 1;. Grofvenor, i. 1 8. 
. . 'V. Harvey, i. ^64. 

• . 1;. Hayncs, i. 2 1 4. 
. . 1'. Hedon, mayor of, i. 244, 
. . *::. Hovvlettj ^' l^» 
. . *i;. Hunter, i. 163. 

. . 1;. Ingleton, i. 139- 
. . 1;. Johnfon, i. 325. 
. . <v. Jones, i. 7. 

• . *v, Kinlock, i. 157. 

. . «r. London, bifhop of, i. 11. 

. . «z;. Luffington parifh, i. 74. 

. . i\ Mead, Serjeant at Law, ii. 17. 

. . 1;. Middlefex JufVices, i. 1 2 ^. 

. . T. Midhurfl, Lord of the Manor of, 

1.203. 
. . o'. Newman, i. 7. 
. . V. Oakhampton, Mayor pf, i. 352, 
. . i\ Phillips, i. 261. 
. . T. Ponfonby, i. 303. 
. . «i . Pumell, DoAor, i. 239. 
. . a/. Ratcliffe, i. 150. 
. . T'. Richardfon, i. 21. 
. . f. Roberts, i. 77. 
. ; T, Rooke, i. 340. , 

• . -v. St. Afaph,Bifhopof, i. 332. 
. • <v. Shuckburgh, i. 29. 

• • o^. Silton panfh, i. 184. 

. . •L-. Silyerton paijMh, i. 398. 

• • nj, Simmons, i. 329, 
. • f. Spenfer, i. 315. 

. • Tt Vaughan, i. 22« 

Kbx 



NAMES OF THE CASJE^S.. 



Rex v. Waite, i. 22. 

. . . 1^. Watfon, i, 41. 

. . . '!'• Weftmoreland Juftices, i. i^8* 

. . . «i'. Wig^in, Mayor of, i. 76. 

. . . T. Wilkcsj ii. 151. 

Reynolds f . Kennedy, i. 232. 

Rhenifh 1'. Martin^ i. 150. 

Richards ^'. Simonds, iit. 4a. 

RiggT.-. Cargenven, ii. 3.95. 

Roberts <v, PierfoD> ii. 3* 

Roe v. Dawfon, iiL 49. 

. . «!;. Dunt, ii. ^6» 

. . i\ Herfey, iii. 274, 

. , *i;* Hicks, ii. 15, 16. 

. . <v. Grew,ii. 322. 

. . *v, Hodgfon, n. 129, 1.35. 

. . "v. Holmes, ii. 8. . 

. . T. Hi^ton>ii» 162. 

. . 1;. Mitton, ii. 356. ' 

. . '<>'. Newman, ii. 125* 

• . t'. Tfanmer, ii. 75. 
Robins 'v. Crutchly, ii. 1 1$, 127* 
Rogers t^. Carter, ii. 387. 
Rofs i*. Walker, ii^ 264. 
Rowning i\ Goodehild, iii. 443, 
Ruffel -v^ Palmpr, ii. 325. 
Ryall v, Larkin, ii. * 55. 
... 1;. Rolle, ii. %6q, . . 
Ryley *v. Parkhurft, ii. 219. 



Sabin 'v Long, i. .30. 
Sqdkra' Company a/. Badcock, i. 30. 
Sale f. Compton, i. 6 x • 
Sampfont;. Appleyard, iii. 272.. 
Sandford t'. Rogers, ii. 113. 
^Saunders i\ Fortefcue, i. 256. 
^Sanndprfpn v^ ' Baker and others, iii. 30?. 
Sayer ^. /. &c. *v* Dicey tsf «/', iii. So. 
Scott 1 . Dixon, ii. 3, . 
• . . 'I'. Piirry, iii, 2o5. 
. . . I.'. Shepherd J iii • 40 j. 
Seacombe i\ Bowlney, i. 20. 
Serecole i\ Hanfon, Biut. i. 31. 
Serjeant 2 . Re:.d, i. 9 1 . 
Sheepftieadartd Milburnparifhcs, i. 87. 
Shehqn -v, Hawlipgii. 258. 
Shipman 'v, Stevens, jti. 50. 
Sibthorpc;/!. Moxholnaeji. 178. 
Simmons r. Lapghome, ii. 11. 
Simmons *u, Midjdleton^ i. 269. 
'j;.Parni«nter,i. 78,06,97,185 



Simmons 'T'. Parmenter'sbail, i. 269. 

1;. Shannon, iii. 147, 

Simpfon i;. Neal, ii. 74. 

Skinner 1.'. Stacey,i. 80. 

Slater 1;. Bakfer, ii. 359. 

Smith ^\ Cattel, ii. 376. /y 

. . , 1-. Davis, I. 104. 

. , . <!;. Evans, i. 313. 

i . . f. Hill, iv i34v 

. . . T. Mann, i. 220. 

. . . *z/. Nicholfon, i. 1 6. 

. . , fL'. Reynolds ii-. 257. 

...*!'. Silifon, i. 153. 

Sneei;. Humphreys, L 306. 

Soldier's Cafe, i. 331. 

Spanrow -v. Turner, ii. 366. 

Spelraan's Cafe,, i.. 1^9. 

Stackpole^'. Earl, ii. 133. 

Stevens v, Tyrrell, ii. i . 

. . . . «i;. Winning, ii. 219. 

Stevenfon i'. Hardy, iii. 388. 

Storke 't . Herbert, L 242. 

Strithorft 'v, Graeme, Efq^ iii. 145. 

Subley o'. Mott, i. 210. 

Sutton 1;. Fenn, iii. 339. 

Swain t'. HaU, iii. 45. 

S within and Wife *z/. Vincent and Wife, 

ii. 2.27. 
Sydney College 1;. Davenport, i. 1 84. 



Taylor "i'* Joddrell, i. 2514. 
• . . . T^ Bird, i. 280. 
Temp<ft oj/ Metcalfe, i- 3 3 1 . 
Tetbury and Ilamp^ifties, i. 307. 
Thompfdn ^zz., Marfhall, i. 30 f . 
Thorefby a;. Sparrow, i. 16. 
Thornton /i*.. Gibfon, i. 1 57. 
Thralcu. Cornwall, i. 165. ' 
.... 1'. Vaughan, i. ^,19. 
Thruftouc 'L'. ^Bedwell, ii. 7. , 

*v, Denny, i. 277. 

ry. Coppin, iii. 270. 

Tillard ^. Sheljbeare, ii. 366. 
Tindall 'v, Moore, ii. 1 14. 
Tinkler 1;. Poole and another, iii. 146. 
Todd <v. Dodd, i. 3 1 2. 
Tomlin <v. Brookes, i. 246. 
. . . ,. t;. Burlace, i. 6. 
Totterdell /u. Glazby, ii. 266* 
Townfend 1;. Ives, 1.216. 
ijTravers z;. Buckley, i. 264. 

•• Truman 
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Truman t. Walgam, ii. 296, 
TuUidge i'» Wade, iii. i8. 
Turner v, Vaughan, ii. 339. 
Tyfon 'V. Ironmonger, i. 50. 
Tyilen, Efcj. v. Clarke, iii. 419, 5^1, 



Vanderheydem*. De Paiba, iii, 528, 
Vanderplank T', Banks, ii. 85. 
VanmoHal t; Julain, i. 23 r ^ 
Vavafor v. Fawkes, L 8^. 
Villers *v, Handley, ii. 49. 
• • • • v, Monfley, ii. 403. 



W. 

Waldcck n/. Cooper, ii. 16. 
Walker «v. Jackfon, i. 24. 
.. ... 1^. Robinfon, i. 95. 
Wallop 'v. Irwin, i. 3 r c. 
Wallwyn 1;. Bifliop of LandafF, ii. 233. 
Walter T7. Stewart, iii. 455. 
Walton *v, Kerfop, ii. 354. 
Ward V Gan ell, iii. 154. 
"Waterman t. Yea, ii. 41 . 
W^aters *v, Bovell, i. 223. 
Watfonv. Jackfon, i. 32^, 
. . . , q;. Lockley, ii. 2L. 
. ... 1'. Richardfon, i. '226. 
Watts 'v. Birkett, ii. 115. 
Weld v. Nedhanj, i. 29. 
W^elford -( . Beezley, i. 118. 
Wellfif and Wife i. Baker, ii. 4? 4^ 



Wheeler's Cafe, i. 298. 

Wheeler 'v. Bingham, '^' }3S' 

Whefton v. Packman, iii. 49. 
1 White v. Shnw, ii. 203. 

.' , . . r. Willis, ii. 87. 

Whiting and others 'v, Punchard, iii. ^o. 
; Whit worth y. /. v. the Hundred of Grim- 
I ftioe, ii. 105. 

I Wight jnan ^. Thoropfon, L 245. 
: Wilkes r. Broadbent, i. 1 63. 
! . . . . <z/. Earl of Halifax, ii. 256. 

.... 1;. Wood, iu 203, 4. 
; Williams <v. Leaper, i. 30"^- 

I 'T. Willis, i, 119. 

I Willis V. Lewis, i. 22. 
i . . • V, Maccarmick, ii, 148^ 
: Wingfieldx . Stratford, i. 3 1 5. 
i Witcher <v. Cheflam, i. 17. 
, Witham 1/. Hill, ii, 9 1 . 

'v, licwis, i* 48. 

Wolferftan <v. Bilhop of Lincoln, ii. 174. 

Wood's Cafe, iii. 172. 

Woolfe "v. Collingwood, i* 262# 

Woodi/. Newton, i. 141. 

... 1;. Wenman, i. 154 

Wright T'. Ruffell, iii ^3cs 

Wingfield r. Stratford, i. 302. 

Wynne 1-. Middleton, i. 125. 

. . . , 'y. Wynne, i. ^^^ 4?. 



Yaw V. Leman, i. 21. 

Young and another v. Hockley, iii, 346. 

. . . . T. Moore, ii. 67. 



TABLE 

THE PRINCIPAL MATTERS 

COKTAINED 

IN THE THR5E VOX^UMES OF THESE REPORTS. 



ABATSlkfiSNT. 

jLaACTICE as to plea in abatement; 

An exectttriiL fues for a debt as execcttrix 
and in froprloJMre^X^t writ (hall abate. 

i. 171. 

Ifliie joined on a plea In abatement for a 
mifnomef in an adlion upon the cafe 
upon promifes> and found againfl the 
jdefendantt the judgment (hal) be /^. 
remptony and therrtore the jury ought 
to affe» the damagef . ii. 367.. 

Accord* 
In what cafe an accord and fatisfadion 
(hall ht pleaded to be-by deed, ii, 86. 

Account* 

It is a rule in pleading in an adion of 
account^ that 3 matter which may^ and 
ought to be pleaded in bar^ cannot af- 
terM^ardsbe pleaded before the auJ 
dttQrs* ^ iii, 113, 

a. Another rule in pleading in this adion 
is ; tha.t if the party is once chargeable 
and accountable he cannot plead in bar; 

s except in the cafe of a reteafei or plene 
computavtt ; thcfe exceptions are, be- 
caufca rdtafci and having fulfy ac- 



tounudf arc total extinctions of the 
right of adlion, which the court is to 
judge of; and even in thofe two cafe? 
tkey muft be [>leaded fpecially, and 
cannot be given in* evidence on the plea 
of ne umqmt tecttv^r. iii. 113, 114- 

3. Another rule in pleading in this a6kion 
is, that nothing can be pleaded before 
auditors^ contrary to that which Hus 
been pleaded before in bar^ and which 
has been found by verdi^. 

iii. 114, Mj. 

4^ All the cafes where pUas have been 
rejeded before auditors, were, becaufe 
jhey might have been pkadcd in bar. 

ibidm 

5. Joint-fadlors are anfwerable and aCr 
countable for the whole; they are like 
co-obligors, and anfweruUe for one an- 
other, and for the whole* ii^* 1 14* 

See PUas and Pleadings. . . iii. 73. 

ACTtON POPULAl^. 

Leave to compound denied in an adtioh 
upon the fnitute for felling gold rings 
of lefs finenefs than the flat, diredls. 

i. 79. 

Leave to compound in a profecution on 
xhtjtat. agamft gaming. i. i lo* 
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Action upon THfi Case. 

It lies for fuing one in an inferior court 
that hath not jurifdiftion of the caufe. 

ii. 302. 

The difference hctween trefpafi and cafe\ 
in trefpafs plaintiff complains of an im- 
mediate wrong ; in cafe^ of a wrong 
in confequence of another adl. ii. 3 13. 
See Trefpafs. iii. 403. 

It doth not lie for reducing a ferje^nt of j 
- the guards to a common toldier in Ger^ 
many againft th© commanding officer 
there, being out of the King's domi- 
nions. ii^3M« 

It lies againft an attorney for negleding 
to charge a perfon ift execution at his 
client's fuit, according to a rule of 
court ; although it eems it was rather 
want of judgment than negligence. 

-, . . . "• 3^^ 

For diverting a watcrcourfe ; if one has 

ancient pits in his lands which are re 

• . plenifticd by a rivolet, he may clean-" 

' them, but cannot change or enlar^ 

^ them. i- 17.- 

• tie condemnation x)f gooKis for not er- 
terin-gjind payinj; diity by fub-ccmm^^ 
iioners be reverfed by. tne commifficr 

• ' ers of appeal,. an aAibn for a malicio*. 

■■ pTofecuT ion does not lie. i. J 32 

'-A^ionon the cafe liesagainfl a furgeo^ 

' affd an apothecary upon a joint under- 
taking, torunikilfully. diminilhing tl* 
callous of the bone of the plaintiiPs le^^ 
after itr wasTfet. ii* 359- 

It lies for holding one to bail in an inle> 
ricr court, when no more than 30/. wat 
owing. . 11/376 

It lies againft a gaoler for an efcape upcjn 
tnefne procefi^ though the prifoncr re- 
turns to |.iifon on the fame day and 
plaintiff proceeds againtt him. ii. 2;.;. 

It doth not lieagiiinU jalUcesof the peace 
for reiullng lu grant to one a licence to 
keep «n hm or an aUhoufe. iii, . 121. 

Trover lies againft officers of the revenue 
. for making a wrongful feifure of goods, 



111. i^b. 

See Slanderous Words, iii. 5;-, i ;^ . 

A.^tic7 for dill urbance of common, by one 

toa nuner againlt another. iii. 7-. 

Oneiu..iaijiig a ri^h. to cut lufhes on a 



common^ cuts £ve or fix loads, which de- 
fendants take and carry awav, trover 

} lies. ' 'iii. 33,. 

bee Joinder in ABion, ' iii, 3.^9. 

An indebitatus ajfnmpfit for money lent ro 
the wife at the requeft of the hufbancl 
is a good count. iii. 3 s. 

Whether an action upon the ciife lies 
againft common carriers to London^ 
for not delivering j^oods to the perfon 
to whom the fame are directed at his 
place of abode in London, iii. 429. 

An a«lion upon the cafe lies againft the 
deputy jx)(tmafter of Ipf<wichy for 
wrongflilly keeping and detaining the 

: plaiiUiff's ktteis direded to him, an 
unrtafonabie rime, which the defen- 
dant ought to have delivered to him 
at his place of abode in Ipj^wich. 

An adion upon the cafe lies againft pa- 
viors employed by the commiffioners 
appointed by parliament for paving the 
ftrects, for railmg the pavement in the 
front of the plaintiff's houfes by whii:h 
the pafTage and lights to the houfes are 
obftrudcd.' iii. 461. 

Action upon the Statute. 

See title Statute, iii, 6c, 3 1 8. 

AoDirroN, 

Information in nature of a quo nvarranto^ 
the defendant plciids he Is a Gentleman 
and not an f fquire ; this is bjid, be. 
caufe this kind c{ proceeding is not 
within the ftatute of additions i. rj^^ 

A barrifter is an cfquire by his office or 
p'rofe On. ^ . i. 24 1.. 

Administration. 

Where adminiftration is granted by ose 
having a pi'culiar jarifdiction ; the 
right of committing adminiftration by 
fuch /^f/^/ztfrought to be idleged, and 
is matter of fubllance traverfable. 

iii. 2. 

Alministrator. 

The hufband's right of adminiftration to 
his wife is tranfmiffible to his repre. 
fentative, and ftiallnot go to her's. 

i. 16^. 
6 If- 



A.TABL£ OP THE PHINCIPAL MATTERS. 



If the huiband does not reduce the wife's 
right into poffeffion and (he furvives, 
and then dies, her reprefentative (hall 
have it. ^ i. 169. 

See BaroN a7id Feme. iii. 277. 

Bills of Exchange. iij. i • 

ExtCUiQfm , V 1. 4* 

A: NHR\LTY. 

Its jurifdiftion in regard to gart owners 

of fhips in port. i. loi. 

See FroLhitiofi. i. 26\., 

Advowson. 

The or i^i n of 1 :iy p;« f ron -^ge s , ii 1 8 3 . 

Where an advowfim is in common, fo that 
the. ptrroiis are to preftnt by turns, a 
prerogative prefentation of the Crown 
doth not pais for the turn of the other- 
wife ngkfn! patrf>n, iii. 221. 

In an a^i'm for money had and received 
to the phmtiff's ufr, in order to try his 
right to a do^wfr t Ji.vrjfewith cure of 
fouls; 'the q ij eft ions were : >7?, Whe- 
ther the plaintiff is not within the^^/. 
1 3 EViJL, crtp'^ T ?.. and 1 3 ^ 14 Car, 2 . 
^rfj*, ?-^ijdoblijged to comply whh tht 
rcquifites therein. *i/^> WheilKT it 
was oot neceffary for him to have 
proved at the trial that he had con- 
ibrmed to thofe requifiKs ? Judgment 
Jor the plaintiff, iii. },\^. to : 6 7 . 

Soire le:: i : 1 \ og t n xit h : iig prtfentatl /and 
do*fati f hcniciices* . Hid, ; 

Se^ Quare hnpcdit. ji. 1 50, i ; 4« ; 

Affidavit. \ 

What is an improper or fufHcicntafiidavit 
to hold a perfon to bail. • ' ' 

il. 121, T2 4 ;- iiL 1^4. ; 

There moil be a poHtive pfFxclavit of the ; 
caufe of a<^ion to hold the defendant to 
f}Mrc>;J hail. .\ i. tryc, 231. 

Affidavit that the defendant is jcdebted 
' to the pU^iniifT in • o A for goods which 
the defendant cdnverred to his own" 
tfe, » fufBcientto hold a cuftom-houfe 
cfHcerto \m\ in trover, and no afuda- \ 
vit can be received to explain 'or con- 
tradi^ the plaintiff's affidavit to hold : 
tobaiL i. 33?# I 

^ffi<Javit of ferviceof a rule with an alio- \ 
catur of cofts and a demand made there 



oi OH or about fuch a da/j is not {l]ffi<« - 
cient, for it. might be 90 a Sundnj.^ .^ 

Afier an affidavit hath been read and filed 

it cannot be taken off the file. ii. 371. 

See title Ancient Dtmr/he. iii. 5X» 

AC&B£MENT. 

Sec Fraudsy &c. i. ii8* 

Ambassadors. 

A chapljrth to atV ambaflndor who doe« 
|. no ihity in his hpufe (hall not bc-pio. 
j tefted: .1. 20. 

i The interpreter t& the Ecy of Trrpo/i's 
' ^inbnfliidor ref fed proteftibn. i. 78. 

Prote^ion of iin umliiffdhr ior his Eng^ 

lijh fccretary was difallbwed, becadfe It 

I appeared he was pur/erxo a (hip of war. 

j !"• 31* 

The fei:vant of an amhajpidor need not be 

a domelUc fervant ; for many houfes are 

I not large enough to contain and lodge 

I all the fervants of fome amhaffadcri.' . 

I . . ^iii. 35/ 

Amendment. 

Declaration amended after a plea. i. 7. 

In uefpafs ag^tjnll fe verali for feyciral da- 
mages, j. i^-^^^n^en! rti^iy :lc </<» meltorihus^ 
and lemir the reft, or it will be error 
and not amendable; i. jO«- 

Foflea amended by the Judges' notes. 

i. 53* 

The vouchee .10 a recovery died before 
the return of the fummon« ad nvarr'an- 
' tixandum^ and it was nwvcd t-e amend 
the reco\.er)^ iV^^m ^d ^Mtm durtt to axte 
-quern ditffiy ibt' Vi ucluti fipp*.'ii.fed but • 
refufed, becaufe the vouchee cannot au- 
pear before the return of the writ of 
fummons, ' \ . . .3 J« ^ 

In a Juigmi-nt by .confefficn vpon a. war- 
rant tjf rittorney the dtfendnnt's name is 
not smcr.dablcp ■ , - , i^ 6 .. 

The title of a declaration made according 
to the truth of the fad as to the time of . 
the delivery thereof. i, 78. 

An adion for a falfe return of a member 
to ferve inparliameni upon the ^/7/. 7 
fcf 8 IV. 3. for double damages is rc- 
ibedial, aUhoufirh it is fntisudfi^ iHi a faw 
that is pen^> fo within the ftatutes of 
jeofails. L •2c« 

The 
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Bail in error on a judgiDcnt in debt on « 
hondf were each bound in the fum re- | 
covered^ it being a penalty and double 
the fum due. i. 213. ^ 

If a pUintiff accepts of an aOignment c^j 
the bail-bond he cafHK>t call upon the 
Iheriffto return the writ. ~ 1*223. 

ATtliaogh the (heriff takes a baiUoood 

* npoD tht^at* Hem^ 6. yet that is at his 

,0wn penl^ and the plaintiff (hall not be 

concfaided thereby. i. 262. 

Pradice in regard to proceedings againft 
bail; i. 269. 

Bail muft render the principal the quarto 

', dU of the return of the fcoond jlirt j 
faclfis Jedente cur\a% or they come .too ; 
late to a Judge*s chambers after the ,: 
court is rifen. i. 270. j 

Flaintiffdeclares in the city court in debt 1 
on 2i concejfit folvere^ the caufe is re- . 
moved by bahtai corpus, and he de- ^j 
clares above in cafe^ yet he (hall npt 
lofe his bailj for it is ihe (ame caufe of 



adlion. 



the plain tiflF had difcontinued the fiHt: 
Writ, by reafoo of a miflake ^ ii. 3 8 f . 

The court relafed to give time to perfect 
bail in error, because no real trror could 
be fuggcftc-l, {o I hey though: error was 
only brought fordeby. ii. 14.+. 

Bail excepted againft, and not juftifying, 
are as no hail, and cannot render the de. 
fcndant to the Fleet, iii. ^o. 

The plaint iff (hall lofe his bail where he 
declares diffcantly from his writ. 

iii. 6i. 
j The afllignee of "» bail bond muft bring his 
action thereupon in the fame court 
where the original adhcn was com- 
menced. " iii. 348. 

See Affidwjlt, 

Baii^ment. 

A market o^jert cannot be for pawning", 
•and the court cannot take notice (^ the 
cullom of London unlefs it be found. 

i. 8. 



A perfon committed for a contempt of the . 
hoofe of coknmQns.x^iuict bei>aiU:d by \. 
the King's Bench. ' ' i. 299. ' 

One acquitted i^poD anindiclment of per- , 
jury, tjbeba^ Aiall bedifcharged thoogh ' 
the acquittal be* pot entered upon re- • 
cord. i- 3^5-1 

Bail in error who refufes to juftify may 
have his name ftruck put of the bail- i 
piece 2it any time. 1, 

Exception may be tak'eh to the bail al- ^ 
though they be "the Tame pcrfons who , 
were bound to the flieriff. ii. C. ! 

The defendant was arrefted for mohey ; 
won at play, aitfj difcharged upon en- i 
tering a con.mcn apptarance. ii. 67 



i. 27;.' U|XJn a naked hail/rent the bailee has no 



property in the goods general, or fpe- 
cial. i. 8.. 

Bankrupt. 

Bankrupt getting his "certificate after 
. judgment ihall be difcliarged on ftio-i 
tion. i. 41. 

Tenant in tail mortgages for years, be- 
comes a bankrupt, and dies without 
fnffering a common recover)', the af- 
fignces (hall have the ellate clear of the 
mortgage by the^c/. 21 Jac. u c. 19* 
/. 12. ' i. 270. 

But if he had fuffered a recover)' it would 
. have let in the mortgage and other in- 
cumbrances, i. 27 



A bail-bond taken in a ^enal fum, more After the intcrlocutcry judgment, and the 
than double the debt fworn to, is good, ; . «ward of a w rit of i'nquir)', the plaintiff 
unlefs there be circunilances of o} prcf- ' becon.es bankrupt, rnd afterwards in 
*^"* • . ' >t-"^9*i! his oy^n name the writ is executed, and 

A member of parliament committed to :. good without fuing oxxi 2i /are facias 
the r^^T by a fecrctary of ilate for \\ in then;:mescf tliealTignees. ii. 358. 
writing a lib«l, was difcharged out of ' One -v, ho bu\s a coal mine, works it, and 
prifon without bail. ii. 1 5 i . ;, fdls the coals, is not a trader within the 

Upon a pait)l promife to fave bail harm- j| ftatutes of bankrupt. ii. 169. 

lefs the court will not interfere in a ,; Trefpafs lies againil the affignees under'a 
fummaryway. - IK371. | commiflion iucd out againlt a vidualler 

or any other perfon not liable to be a 



A defendant w«is held to bail a fecond . 
time for the iame caufe of adicn after 



bankrupt, and the action lies before the 
commifiioA 
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tomtniflipn be fupcrfcded, the whole 
having been done c§ram nou jutiice, 

ii. 382. 
An indorfcc of a promiflbry note may be 
a petitioning creditor, though the 
drawer became bj'jikrupt after the payee 
made the indorfement. ii. ) 3 9.^ | 

tn confideration that the plaintiff would i 
accept a bill of exchange drawn u|X)n 
h'.m by t' c defendants, they promiftsd 
to indemnify him ; afterwards the de 
fendants became bankrupts, and after- 
wards the pbintiif was fued upon the 
bill, and charged in exccuiion ; re 
folved, the plainiifF could ngt come tft 
as a creditor under tlic conimiiluon. 

iii. 15. 
TTlie bankruptcy of an obligor doth not ! 
difcharge a bond conditioned for his ! 
executor to do an aft upon two contin- i 
gencies. iii. 15. 

'\^ nere there is ?n aft of bankniptcy be- 1 
tween the time of becoming bail in I 
error, and the affirmance, the party is I 
not difcharged Irom his recognizaiKc. ] 

iii. J 6. 1 
Where the brcr.ch of a bond of indemnity : 
is after a bankr\iptcy, the bond is hot ' 
difcharged. ibid> 

X^o debt can. be barred upon a bank- j 
rupicy, but what was a debt contrac- i 
ted with certainty before the aft of. 
bankruptcy. iii. i'. 

A bill of faje made by a trader two days 
before he abfcondtd is a fraud en the 
bankrupt laws, and void. iii, 47, 

In an afticn upon the ca^e againft the del 
fendant for not indemnifying the plain- 
tiff who became his [the aefendants] 
bal in an action in B. fi. at his in. 
fiance and requtlt, and upon the' de 
feiAdaht'b uiidcruking 10 iinlemnify ihe 
plaintiff^ the dtft-ncant plcailed he ivas 
a bar.knipt, and ihat the caufe of aft ion 
accrued btfore he came fuch. There 
was a verdidl for the plaintifffubjeift 
to tl e cpirion of the ccurt, upon thefe 
f^fts, (*v:x.) that the deftndani was ar- 
relled on the • 2ih of Maj I'-ji 3, at the 
fuit of James Bond for 197/. and that 
the plaintiff became bail for him at his 
xequeil, arid he prcmifcd to indemnify 
the plaintiff from the bail-bond; that 



the defendant neglefted to put in bail 
in time, fo the bail bond was afligned 
and an aft ion was brought thereon 
againft the plaintiff in Trinity term 
176', and judgment was thereon in 
Michaelmas term 17^1 3* and the pre- 
fcnt plaintiff brought error in the fix 
chequer Chamber. 1'hat on lofh of 
March 176J, the prefent defendant be- 
came a banknipr, '1 iui in Tri^iij 
term i,6+, judgment was affirmed in 
the Exchequer Chamber, upon which 
the prefent plaintiff brought error in 
parliament,, which in January 176", 
was non-profftd; and. on the 2i.ft q£ 
January 1765, ^ Jieri facias was if- 
fued againft the prefent plaintiff, who 
then paid James Bond his debt and 
colls due from the prefent defendant 
the bankrupt ; who on the 2d of May 
i^^^^f obtained his certificate. Ad- 
judged for the plaintiff, that this debt 
for which this aftion is brought could 
not have been proved under the cora- 
miffion of bankrupt, iii. 267, 263, ^c. 
The defendant draws a bill of exchange 
ufcn the plamtiffs, payable to the de- 
fendant's own order; plaintiffs, at hit 
requei):, and on his promife to indem- 
nify them, accept the bill which be- 
coming due, ajhr the day that tht de^ 
ftndant btcame bankrupts the pkintifit 
pay the bill to prevent themfelvcs 
from beine arrefled. The plaintifii 
could ix)t have proved this as a debt 
under the commiffion; {b jhe defen-' 
dant cannot plead his certificate in bar 
of this aftion brought iigainft him for 
not indemnifying the plaintiffs, iii.346. 
Thomas Mi I/cr' being committed to the 
Thet^prijon by certain commiffioners of 
■ biinkrupt for not fully arfwering [as 
. they fi^ppofed . fome queftions by them 
put to him touching the bankrupt's (^\\ 
Itfts, was brought to the bar by habeas 
corpus ; and upn e^iceptions taken to 
the return thereof was difcharged by 
tl.c court, they being of opinion he had 
fully anfwered, iii. 420- 

One guilty of ulury cannot come in ^o 
pro\e his debt as a bo?:a fide creditor, 
under the ccminifixn ol bankrupt. • 
iii. 2 62. 
Xhfc 
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TIk drfenJant drew a bill of adumge 
Oi tlK pbindi^ wiiich the deBeadatt 
ffpoaakd to pa]r himfeif wbni it bc^ 
aaae doe; «crw2nk the d efend a nt 
was a banknipc; and afterwazds the 
•plaiiitiff'[haTingaccqited tbefafll] was 
fod and obliged to par it. Refined, 
the pbiBtiff' coald not piore »y dtbc 
iBkkr die oommiffion. iH* 528. 

SeerStirtficiMs: Mwhudithtu 

Bak. I 

Wbat r eo o Tcry in a former aflion (hall or 
fliall not be a good bar againft a fubTe. 
qncnt adioo. iii. 240* 304* 

To an aAicn of tmieh, ajfrnrnffu for tbe 
Takie of goods a jodgtnent lor the de- 
feidant in troTer for the fame goods, 
waj be pleaded in bar; l^ means o( 
proper averments. iii. 504. 

Bakox axd Fsa. 

Bmrw and fewu both takes in execution 
in an a^n for the afladt dEibcfeme. 

i. 149. 

If a bin in Chancery bie prefer led aeainft 
han/t and feaUj and fhe alone te at- 
tached bf procefs of contempt, and af- 
terwards enter her appearance and pray 
time to anfwer withoot her baron, this 
is regular. L 264. 

Ilie/nir may be admitted to prore the 
faBt of adultery committed by heriel^ 
but mt to piDveThat the faoioo had no 
aoceifl; L 500. 

A cnfinn for a ftme cmjtrt to fbrroider 
copfhidd land without the affent of the 
^a/ov is roid« ii. i. 

A jodsment co ufeflc d xxi^'zfewu ewert is 
void, and fo is her bond. iL 5. 

Tvro aftions by a man and bis wife, viz* 
one againft a man and his wif^ and 
the other againft the man only cannot 
be oonfdidated. ii. 227. 

Baroa and feme axe outlawed in debt on a 
bodd given by the feme dumfoloy and 
goods fwom to be her feparate goods, 
taken in execution : the law adjudges 
them to be the goods of the harom ; 
and if flic Im^ any equitaHe ri^t^ flie 
imzft feek relief in a cooit of eqoity. 

iL 127.- 

A fromiflbiy note being payable to a 



feme fde or her order, (he marries, ic 
bccones her hn (band's property, and 
ihe cannot indorfe it over while (he is 
covert. iii. 5. 

Haftand and wife, after judgment, were 
tendered to prifon in dhcfaarge of their 
bail ; and not being now charged in 
execution, the wife was difefaarged 
DpoQ motion. But if they had beer« 
charged in execntioD, (he could not 
have been difeharged. iii. 124. 

A man pofisfled of a term for years in 
ri^it of his wife as executrix <^ her 
fonncr hnfiiand, has power to grant and 
convey the fame. iii. 277. 

See Aa'tom mt the Cmfe. iii. 3SS. 

Jsimder xm ASlsm* i. 2 24. 

Bills of Exchakge akd Prouissokt 
Notes. 

A r«r^/r«rtf/ acceptance of a bill of ex. 
change is good, and fo is a ^anl acccp. 
tance. ii. 9. 

A creditor accepts a note or dnmght of 
his debtor upon a third perfon to be 
paid afum of mooey for value received; 
if he holds it an cnreafonable tinK be. 
foze he demands the money, and the 
perfon upon whom it is drawir becomes 
infolvent, it is the creditor's lofs, 
though this draught be neither a bill 
of exchange nor negotiable, ii. ^^$, 

An action upon a bill of exchange lies for 
the drawer againft the drawee after he 
has accepted It. i. 1S5. 

What (hall be deemed a negotiable note 
within thcjfat. 3 52? 4 Jkm, cap. 9. 

i. 262. 

A note drawn by A. payable to B, or 
order for value received, B, pays it 
away to C afterwards B. t^kes it up 
and pays C the value, afterwards B» 
pays it to C a fecond time, then B, 
fails, and C brings an action againft the 
drawer, and the jury find for the de- 
fendai)t becaufe the note was once taken 
up ^nd paid ; bet the court gralited a 
new trial. i. 4.6. 

If the diaviTr of a note be fued by the ir.- 
doHee, and the bail for the drawer pay 
the debt and cofts, this abfolutcly dif- 
charges the indorfor> as much as if the 
drawer himfelf had paid oS* the note. 

i. 4-^. 
Ihe 
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111. I. 
iii. ^. 
iii. 4. 

'5S' 



The indoifee muft endeayoor to receive 
the money of the drawer before he can 
refixrt to the indodbr. i* 47* 

If the indorfee receives part of the money 
upon a notey of the orawer^ the indor- 
for 18 difchurged. i. 48. 

In an adion by the indoifee of a bill of 
exchange againft . the drawer ; al- 
though the mdorfor paid off rart of 
the money to the indorfee, yet he may 
recover the whole fnm in the bill 
againft the drawer. ii. iSt, 

A promtiibiy note payable to A. B. or his 
order, may be indorfed and affigned 
over by his admin ifbratrix, and the in- 
dorfee being plainti6!> need not make a 
fnfert in cur't^ of the letters of ad- 
miniftration. 

See title Baron and Feme. 

See title Cuftom of Merchant. 

Sec title MvUeMce* "*- .^ 

A writing in thefe words, viz. " January 
/* 8, 1768, Seven weeks after date, 
" pleafe to pay Mifs Read thirty 
'< pounds and feventeen ihillings out 
** of Wn Ste<ward*% money, as loon as 
** you xecetve it, for your humble fer- 
** vant, De Lorane." 

32/. 175. 

" To Timetify Brecknock Efq. St. Maty 
'* leBone. 

*« Accepted by Timothy Brecknock.'* is 
not a bill of exchange within the cuf<- 
tom and ufage of merchants, iii. 207.' 

Bills in Chance&t. 

3ill by a ion who is remainder.man in 
tail againft his father who is tenant for 
life, to have the title deeds dm)fited in 
court jfbr fafe cuftody ; and alio againft 
tmftees to oblige them to make fuch 
fettlement as i^ direded by the plain- 
fiff^s grandfather's will ; it appearing 
in the catde that the plaintiff has cove- 
nanted to grant annuities out of fuch 
lands as ihall come to him after his 
father's death, thefe annuitants muft be 
madebarties* ^* '79' 

Sill to let afide a contrail with two iai- 
lors fer the fale of their prize-money 
upon the foot of impofition and public 
inconvemence, and decreed accord- 
iigly, i. 2*9. 



Bill of Sale. See Bankrupt, iii. 47. 

BpNDS. 

A bond with a condition, that if the de- 
fendant (hall hire one C. fo as to gain 
him a fettlement in the parilh of S. Cfr, 
is a good bond. iii, ^b. 

See Condition^ 

^ Bribery. 

The defendant having a verdiA found 
againft him for bribery at ^n eleftion, 
moved that judgment upon the verdict . 
might be ftayed, ujx)n thefiatute 2 Geo. 
2. cap. 24. he having made a difcovery 
of another perfon offending againft that 
ftatute, who had been convifted theredf 
on his the defendant's evidence, at the 
then laft affizes ; but the court refuJcd 
to interpofe upon a motion ; and faid, 
if the law was on his fide, he muft take 
his remedy in fome other way. [I ' 
fuppofe the court meant by 'audita pte^ 
re/a.] iii. 55. 

Byb-laws. 

A cuftom to exclude foreigners in a cor- 
poration, and a bye-law made to fupport 
It arc good. 1-235. 

A bye-iaiv made at the ieety that ho per- 
fon fhall depafture iny (heep, fcTf. on 
pain of forfeiting 20/. for ever Ihecp 
which fhould be depaftured, ^c. coif- 
trary to the faid hye^la<w and all fiK 
mer bye^lawus ; the court cannot judge 
whether the offence fet forth be con- ^ 
tranr to all former bye-la^ws^ when 
thofe bye-laws are not fetfortfi. 
' iii. 17U 

Capias. See Writs* 

Carrier. 

An hoyman who undertakes to carrv 
goods muft deliver them fafo at all 
. events, except damajged by the aft of 
God, or by the King's enemies'. 

i. i^i. . 

A carrier is bound to deliver |;oods, if it 
be the general courfe of his trade fo 
to do. fii. 42 J. 

CsRTIORA|;lf 
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CertioiCaiit. 

Rule for a certiorari to remove an ordef 
of baftardy diTcharged becaufe it was 
not applied for in fix months, i. !sy- 

Certificate. 

A judge of Nijt frius cannot certify for 
coils out of court. ii. 21. 

Chancery. 

If the plaintiff, in Chancery replies to a 
plea in bar he admits it to be good in 
point of law. , i. bi. 

The court of Chancery will direA a con- 
veyance agreeable to the teftator's in 
tention^ and depart from the words of a 
will in cafe of a truft executory. 

i. 238.. 

Sec Tithes. 

Commitment. 

It is not neceffary to fet forth (in the war- 
rant) the evidence or information upon 
which the warrant of commitment was 
made, but t\it /pedes of the crime muft 
appear upon the warrant. ii. j 58. 

Common and Commoner. 

Many .good cafes cited touching the 
owner of the foil, and perfcns having ^ 
right of common thereon. , -ii. 51 

There is no fuch thing as common with- 
out Jint as belonging to land, it can 
only be for cattle levant and coo chant 
thereon. ii. 274. 

Difturbance of right of ccmmcn, and of 
right to cut and take ru(hes there, may 
weU be put in one finglc count. 

iii. 498; 

If a roan who has right of common upon 
the lord's waftef for cattle levant and 
couchant on his Isnd, furcharge the 
common, the lord cannot for that caufe 
.diftrain ; . for the lord cannot judge * 
thereof. iii, 126. 

In an adion by one commoner againft 
another for furcharginc;— -jjlaintifF need \ 
tiot particularly (how the furcharge. 

iii. 27P. 

The dodlrine of rights of common, and 
mu^h learning on that fubjedf. 

!"• 279> et/eq. 



Plaintiff claiming a right to cut rufhcs on 
a common cuts five or fix loads, which 
defendants carry away ; trover lies. 

iii. 332. 

A commoner cannot juflify difpcrfing the 
allies of fern cut and burnt by a 
ftranger, for after he had burnt the 

. fern he had a property therein. 

; .iii. 535- 

Occupier of meffuagc and lands, who has 
common in the lord's wafte, may fet up 
a cuftom to cut rulhcs as annexed to his 
right of common . iii. 45 c . 

See i^ujtomy Nu/ance* 

Common PtEAs* 

The court of Common Pleas cannot bail 
or dHcharge^ a perfon committed for a 
breach of privilege of the Houfe of 
Commons, by the warrant of the 
Speaker of that Houfe. iii. 1 8 ^. 

Common Recovery. See Recovery. 

Co: DITION. 



Condition of a bond not to marry any- 
other but the plaintiff, and to pay 
1 200/. in cafe ftie did fd^ or refufed to 
marry the plaintiff within a month 
after her father's. death; (he married 
another man, her father being alive, 
the bond feems to be forfeited and the ' 
money payable. »• 59* 

Condition to pay by inllalments, the bond 
is in force upon the firft default.^ i. 80. 

What are words of condition. i. \t^. 

An obligor binds hinrfplf to leave his chil- 
dren 200/. he leaves four children and 
gives the eldeft an eltate in land, and 
to the other three 90/. a piece, this is 
not a performance of the condition. 

i. 2F0. 

Conditions of bonds are to be conftrued 
liberally in favour of obligors, i. 6 1 . 

Condition precedent aedfubfequent. 

i. 156. 

A bond to a lady with a condition to 
pay her an annuity in confideration oT 
paft cohabitation, is good in law, con- 
fcience and honour. ii. 339. 

A provifo in a leafe to re-enter for a cobl 
dition broken, can only operate during 

the 
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' the term, and vanUheth when that 
' ends-. iii. 140. 

See Bond. iii. 50 

CoKSBin*. 

Proceedings by confent after the plain- 
ti3*s death, and the judgmsat to be en- 
tered as ill his liie-time. i. 124. 

CONSIBBRATION. 

What a^ of a parent (hall be a good con- 
fideratioii to fupport a limitation in a 
marriage fetltement by way of remain- 
der to the younger brothers of the in- 
tended huiband who Is the elded fon of 
that parent. ii« ZS^* 

CoNSFlRACT. 

There is a difference bctwedh an aftion of 
conspiracy again ft two perfons, and an 
action 9pon the cafe founded upon a 
wrong done by two perfons : in the 
firft, if one be found not guilty the 
judgment muft be arrefted ; but not fo, 
if one be found not guilty in the lat- 
ter. . . .i»2io. 

Contempt. 

An attachment of contempt may ifliie 
againft a bilkdp, or other peer : but for 
notretominjg; 2^ fieri facias de bouis Ec^ 
clefiafttcjsi It is proper to move againit 
the chancellory commiifary, or official. 

,i- 332- 

One committed for a contempt of the 

iloufe of Commons cannot be bailed by 

the king's bench. i. 293;. 

CONTI xUANCE. 

In error the court will grant a certiorari 
and fend for the continuances, i. 50 j. 

Continuances omitted in the iffue book 
delivered, may be entered at apy time. 

ii. 20 J. 

CoNUSAMCE OF PlEAS. 

. Claim of conufance refufed to the uni- 
verfity of Oxford^ the party (tho* a 
member) not being refident at Oxford, 

ii. 311. 

Refufed to the univerfity of Oxford, be- 

. caufe neither claimed in due form, or 

jip due time. ii» 4^^* 



I CoNT-BlTJjLllOWS. 

Commoners cannot lawfully dig up cony- 
burrows in the common. *' 



lu 51 



Copyhold. 



I A cuftom to bar intaib of copyhold b^ 
I recovery or furrender is good. i. 27« 

In the cafe of a devife to a daughter, of a 
copyhold, a court of equity will fupply 
the want of a furrender to the ufe of tli 
will, but not in the cafe of a like de«^ 
vife to a grand-child. i. 1 6 1 • 

A cuftom. for a fe^e covert to furrender 

. her copyhold without the aifent of the 
baron is void. iL i«^ 

Copyhold lands furrendcred to the rule 
of a will to fix perfons in truft ; one of 
them offers himfelf to be admitted, the 
lord refufes to admit hlin, unlefs he 
will pay the whole fine for himfelf and 
the other five devifees in truft ; the 
lord cannot fcize quoitf^uei t^c* 

ii. 162* 

A lord of a manor grants copyhold lands 
to his wife immediately, the grant is 
void. ii. 254« 

Copyhold land rouft be pleaded to have 
been demifed by the lord time out of 
mind by comr of court roll, or it (hall 

. not be adjudged to be ccpyhoW. 

ii. 125. 

A fingle admittance to a copyhold is evi- 
dence to prove the cuftom of a manor 
for lahds to defcend to the youngeft 
nephew. iii. 03. 

S^ Forfeiture, ii. 13. 

Corporations. 

A bond to do^or Craven (mafter) follows 
and fcholars of SvJJex Sidney College, 
folvendum to the mafter, fellows and 
fcholars, ^r. is a bond in their corpo- 
ra^ capacity. .1.184. 

Where there is a cuflom in a corporation 
to exclude foreigners from exercifing a 
trade, and a byeJaiM (to fupport that 
cuftom) gives a penalty to any perfons 
except the corporation, it is bad« 

ii. 266. 

See Bje-laiusn Dtatb of Fatties, 

i. 184. 

Costs,- 
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Costs. 

There ihall be no more cods than damages 
where the jodge certifies upon tht Jiat* 
43 Eitz, caf. 6* i« 93« 

Infant leflbr in ejeHment muft ^ fome 

perfon to be fccority for cofts. i? i jo. 

*Zne defendant removes an information 

. from the feflions, and has a verdifly he 

. (hall hare his co&s on the i8 El'tz* c. 5. 

i. 139- 
Where a defendant who removes an in- 
difiment into B. R, by certiorari and 
is convifted, yet he (hall not pay cofts 
on thejiat. 5 faT 6 /T. W Af. r. 1 1. to 
the pcG&cutor&. i* i39. 

Cofts for the defendant for want of a re. 
plication on an infojrmation for killing 
game. it 177. 

Co^ (hall follow the verdid iroon a trial 
by confent> or upon a feigned KTae. 

u 261. 

An agent's bill of cofts is never refer*d to 
be taxed* i. 2jS6. 

A foreigner, is not obliged to give fccurity 
for coftis. iiid^ 

Cofts were given by ftatntes. 1.316. 

Cofts. for the future are to be allowed 
when a caufe goes off and remains un- 
tried for want of jurors, although the 
pra^lice was formerly otherwife in the 
eommoti plfos^ iL ^66, 

Upon a feigned iiTue the cofts muft follow 
the verdi6^ and the; cckxrt has no dif- 
cretionary power to give or not to give 
cofts. i. 324. 

If any one ifTue be found for the plaintiff" 
he muft have his cofts. ' i. 231. 

The leiTor of the plaintiff in ejeQment dies 
before the affizeSf and the plaintiff be. 

. comes nonfuited by the defendant's not 

. confefling leafe^ entry and pufier^ the 
executor of the plaintiff's leflbr fliall 
not have any cofts. ii. 7. 

A judge of Wtfi prius cannot certify for 
cofts out of the court of Niji frius, 

ii. 21. 

A (cizure for an Heriot cuftom is not with, 
in xhtftat. 1 1 Geo. 2. cap* 19. in re- 
fpe^ to double cofts. ii. 28. 

Not guilty,, and not guilty within fix 
yeaxB pleaded, ifliie to the country 
joined upon, thc^rft, and a demurrer 
to the \aSi plea \ verdifl for the plain- 



tiffand ;p/. da^^ge5 ; and judgment 
for the defendant on the demurrer ; the 
plaintiff muft have no damagesi nor 
muft cofts be paid on either fide. ii. 85, 

The plaintiff (hall have cofts in an adtion 
againft the hundred upon the riot ad, 
I Geo. I. cap. 5. tor demoHfhing 
houfes, &fr. ii. 91* 

Cofts not allowed to the plaintiff de in^ 
eremento, where defendadt pleads a ten* 
der of I ox. 6d. which is found againft 
him, if the judge certifies upon the^at^ 
43 MHz. tnat the damages are under 
40*. ii. 258, 

Toucbinecoftsoffuitas to a perfon ad- 
mitted in/»rwr^ pauperis • ilL 24, 

See title Trial. iii. 146. 

In what cafe proceedings (hall be ftayed 
until the cofts of a non/uit in a former 
adion between the fame parties be paid^ 

iii. 149, 

In an adlion of trefpafs for criminal con- 
veHation, the damages given at the 
trial were i/. iix. 6/. thephdntiffhad 
iMl cofts, without the judge's certifi- 
cate under they?*/. 22 6^ 23 Car. 2. 

Dodrine, as to cofts, iii. 320, 32?, 322, 
3239 ^c. 

See Gafke. ii, 70. 

Covenant* 

Covenant for non-payment of rent wa^ 
referred to the matter as to the rent, 
and on payment thereof proccfe to ftay 
as to that, but there being another 
breach for not repairing, the plaintiff 
might proceed for that. ^'7^' 

Leffee of tithes covenants for him and his 
affigns, that he will not let any of the * 
farmers in the pari(h have any part of 
the tithes ; this covenant runs with 
the tithesy and binds the aflignee, againft: 
whom the adion is brought, for breach 
of covenant, iii. 25^ 

Concerning; covenants ; which of them 

are [as it werej inherent and run with 

the land, and which of them are only 

collateral, or do not run with the land', 

iii. 27, 28, fer. 

Leffee for twenty.one years covenant* 
not to a(fign, (s'c he makes an under- 
leafe for part of the term, this is not 9 
l)reacb Pt the covenant, iii. 234. 

Gnc 
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One covenant cannot be pleaded in bar of 
another covenant. iii. 387. 

On a covenant that in confideration 01 a 
weekly payment to A. his executors^ 
^r. £or a term certain, J. himfelf (hall 
not exercife a particular trade : th^ 
executors of A, are not bound to abftain 
from exercifing it. iii. 380. 

SctiP/pajj &c. ii. 376, 130, 143. 

CounT. 

Court of the county of Mtddie/ex» ii. 68. 

An adion lies for fuing one in an infe. 
rior court that hath not jurifdidlion of 
the fiiit. ii. 302. 

See yuri/diSkn, i- 193 ; ii. 16, 68. 

Custom. 

A coftom which is uncertain^ unreafon- 
aiblc, and favours of arbitrary power, 
and tends to make a lord of a manor 
Jad^ in his own caufe, is void. 

i. 163. 

A coftom to exclude foreigners in a cor 
' poration is good. i. 233. 

Cimom of the manor of St. Giles's m the 
¥leUs Biaomfiury^ as to the affize of 
bread. i. 248. 

A cuftom for one commoner to enclofe 
againft another is good. 

A coftora in a pariftx for every parilhioner 
to bmy his dead relations as near as 
inflible to his anceftors is bad. ii. 28. 

The coftom of ay^r^ muft be pleaded f^ 
ciaUyt or the court cannot take notice 
of it* ii. 104. 

See Loidm* Qofyhold. i. 27 ; ii. i. 

Custom of London, 
See Fariign AttacbmefU. 

Custom op ME&CHANa'S. 

It is the coftom of merchants, for admini- 
ftraters tb indoife and aflign b^ls of ex-. 
dhangej and the law. takes notice of die 
coftom of merdiaitts. iii. 33.4. 

StttfkUBiUsQfExdMmge^ Sec. iiifio'j. 

Damasis. 
.Wlwnty ia tre^s tittre are feveral 
*«n^ jod|g;iqeiit maybe de meliorlhus 
^ : i.30. 



The court in their difcretion may incteafc 
the damages in mayhem* i. 5* 

In debt for a penalty in articles of agree- 
ment, the jury ought to aflefs damages 
upon the breach alfigned according to 
thtftat, of 8 & 9 ^. .3. c. 10. and Ihall ^ 
not find the debt, if they do, a 'oenire ' 
facias de novo Ihall iflue. ii. 377. 

[See title Trefpa/s, iii. 18, where jo/. 
damages for getting the plaintift't 
daughter with child, fer qvod fervitiuiA 
am^t are held not excemvc. J ^ 

In trefpafs agaiaft cuftora-hotne officers 
for entering the plaintiff's houfe and 
fearching ror run.goods, where tljcy 
found none; the jury afibfled 100/. da- 

' mages upon a writ of inquiry againft 
them ; and although they did little or 
'^ no damacfe, the court refujfed to iet afide 
the inqoifition for exceffive dama|;et. 

iii. 62. 

See Abatements Cofts. ii. 367 ; iii, 
320, &c. 

Days, Dates, and Times. 

In aflault and battery, proof that the aT. 

fault was on a day aiter the commence. 

ment of the fuit may be helped, i.. 1 7 1 • 
Habendum from the day of the d^te. 

i. 176. 
from the date and from the day of the 

^(0/O the difference. ii. los* 

See Affidavits, ii. 227. EjeSiment, iii, 

274. RepteJ. i. ^^. 

Death op Parties. 

A corporation never dies. i. 184. 

The plaintiff* dies after a verdidl and be- 
fore the day in hanky tho' the entry' of 
the judgment be right, yet a fcire 
facias muft be fued put before an exe- 
cution iflue. i. 302. 

Warrant of attorney to confefs a judgment 
to two> one dies before the judgment 
entered, leave given to the furvivor to 
enter it up. i. 3:2. 

Defendant dies before the time given to 
plead expired, judgment figned after- 

^ wards is irregular. i. 315. 

See Recovery* Cofts* ii. 7. 

Debt. 

Debt upon a judgmei^t ef nonfuit in an 
infenor coyrt. 

Adion 
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Adlion of debt upon th&ftat. 12 Ann, cap 
16. oiu/ury^ for triple the money lent 
One lends loo/. ani takes d/. 55 for \ 
the iaterell thereof, for thres months, 
•.by way of advance at the time of lend- 
in 2 ; the penalty is that inftnnt incur- 1 
red, and the ailion muft be brought 
within one year after that time, 

ii. 250. 

See Baron and Feme, ii. 3,127.' Fleas, 
&c. i. 5, i^i, 123,251; li. ;, 10, ii3> 
150^ 22P, 26;j 332, 341 ; iii. 52. . 

^ Debtor to the King. 

Tlie king's debtor committed by the court 
of Exchequer to the Fleets brought 
into B. R. by habeas corpus and fur- 
.nrndered \n difcharge of his bail, may 
be removed again to the Fleet by an 
iabtas cdrfui from the exchequer. 

' i. 248. 

•Debtor insolvent. 

Cafe of infol vent debtor. . " i. 8j. 
' After a fugitive infol vent debtor returns 
i&om abroad, he muft render himfelf to 
prifbri in a reafonable time, or he ihall 
not have the benefit of the ad fojr the 
joelief of infolvent debtors. ii. ^i%> 

Debts and Legacies^ 
"What words in a will difcharge the per- 
gonal eftate, and charge two words, the 
seal with payment of debts. i. 24* 

Declarations. 
The plaintiff muft intiue his declaration 
agreeable to truth. i. 78, 3q4. 

See yuilgmefit. i. 104. 

Deceit, 
Proceedings in a writ oi.deceit to vacate 
a fine and recovery of lands in anc'tenf 
demejne^. ii. 17, 

Deed, 
Surrender of a term may be without deed. 

ii. 26p 

That a deed was executed upon a corrupt 

agreement dehors the deed may be 

averred in pleading. ii. 341 . 



Demurrer. 

li'one count in a declaration be good; 
- tho* ail the reft be bad, the plaintiff 

• lh;ill have judgment upon a general de- 
,. murrer to the whole. ,i. 2 5; 2. 

But if in an action on fereral promifes, one 

. count be bad, and the jury upon a writ 

. ' of. inquiry ailefs general damages, 

qu^re if the' judgment fhall not be 

arrefted. i. 190. 

. . Departure. 

If new niatter, which .explains or foni- 
fies the bar be rejoined by the defen- 
dant, it is. not a departure. . . ii. 8» 

What is a departure. ii. 98. 

Sqq Fleas, Sec. i. 123. 

D. SCENT, See Heir. iii. 516 to 5'28. 

Devastavit, 
[f an executor or adminiftrator confeffes 
judgment, or fuffers it to go by default, 
he thereby admits ajets, and is eftop- 
ped to fay the contrary in an adlion on 
fuch judgment fuggefting a devajfavit^ 

i. 25S, 

DEVISE. 

Devifein terrorem. . i- 13C1 13^* 

Devlfe to a child in *ve'ntre'fa mereyyt\vti^ 

the child never was in exiftence, and 

what ftiall be a good executory devife. 

J. H. having two fons M.s and J. de- 
vifed to M. in fee, and if A/, die be^ 

• fore me then my fon J. ftiall enjoy the 
lands as Af. (hould have done ; and 
alfo if Af. ftiall die before the /aid J, h. . 
he the faid J. H. junior ftiall have the 
lands. M, furvived the teftator and 
left iffue ; adjudged the words /aid 
J. H. without the word junior means 
the teftator. • « - i. 148, 

Teftator dcvifes to his wife for thre« 
yearsj remainder to his only fon for 
99 year3, temainder to him for other 
09 vears, if he and fuch wife as he 
ftiall marry ftiall fo long live, remainder 
to the heirs of his fon's body* and their 
heirs of their bodies, remainder pver in 
fee ; thedeyift to the heirs of the fon** 
body is a goo4 cj^ecutory devife. 

i. 225:, 
^leftatoiC 
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1*eftat6r dcvifcs that if he dies before he 
Jfetarns from IreidrnJ, his eftate (hall be 
* {ddf l^c, he does return and dies^ and 
thb will is found in his kee^xxig at his 
cfeith ^ it was only a contingent de- 
Tife, and (hall not takd tSk^. i. 24;;. 
A feme covert tS executdx to A* and ad- 
fQiniftfatxix to B. is intitled to. yod/. 
Bank Stocky her hufband devifes to her 
700/, Indld Stock, which he is in- 
terefted in or intitled to^ and after the 
making his will (he transfers the. Bowk 
St9ck to him] it (hall pafs by the 
words Igtdia Stock, for he had no other 

. flock. i. 247. 

*the words *' As to my temporal eftate, 
I difpofe thereof as follows/' £^r. And 

. afterwards ** All the reft of my goods 
and chattels real and perfonal, moveable 
and immoreable, as houfes, tenements,'' 
Wf . (without the word ejtate, or other 
wonb of limitation) — Theie pafs a 
fee. 1. 333.* 

A devife to one for life, and after to her 
iffue, and if (he'^has no iflue, power to 
difpofe thereof at her will and pleafure, 
the comingency of iifue never happened, 
(betook a fee. .^ ^ ^ ii. 6. 

Aix. executory devife in fee is like a con- 
tingent remainder, and txansfcTable to 
the heir of the executory devifee who 
dies bdfore the contingency (upon which 
it depends) doth ha{^en. ii. 29. 

What words in a wiJl create only an 
eftate for life. ii. 80. 

An executory devife was never made 

. good but for the fake of the intention 
of thedcvifor* ii. 88. 

A devife to *• G. G. for life, and after his 
death to the iflue of his bodyi and the 
heirs of the body of fuch iffue," is atx 
eflate tail in d G. ii. 322. 

^^ being ce/hj qUe truft of a terra in 
Blackacre^ afterwards purchafes the 
ifee in his own namei and devifeS Blacks 

. Acre in fee to his heir, whom he makes 
texecutrix arid refiduary legatee, is a 

. Jeme con/ertt and who dies; the tehn 

. ihall go with the fee to the heir at law, 

. and not to.her hufband, who is her per« 
fixial repidentativei - ii* 329* 



By a devife of three meflbages, wiA all 
houfes, bams, ftables, ftalk, et cmterop 
that ftand upon or belong to the iaid 
meifuages ; the Idnis belonging to the 
mefliiages (hall pais ; for t) ^ tdftator.has 
manifefted his intention to difpde'of 
Ymnuhole eftate by the beginning of his 
will — " As touching tuch worldly 
'^ eftate wherewith God hath blefled 
"me, I give, l^c," iii. 141. 

The oueftion was ujjoh the words of a will, 
(which is dated in the cafe 'verbatlm,)- 
whether a remainder in fee was veiled 
in the leflbr df the plaintiff in ejedl- 
ment, or not,, the fame being limit^ 
after a contingent remainder in fee. 

iii. 241. 

Devife to J, for life ; remainder to his 
fon B. and his heirs male : remainder 
to his next heir male for ever, the eldo: 
before the younger : if no male iflue 
left behind A. the eftate to devolve to 
the females, and if no females, then A* 
to ^ive and difoofe as he thinks ^u 
A. is tenant for life \ remainder to his 
foils in tail male : remainder to his 
daughters in tail; remaiiKier to A. in 
fee. iii. 399* 

The following words ixl the preamble of 
a will, ** As touching all my temporal 
«* eftate, ^r. I give and diijpofe thereof 
'' as follows/' will not alone caofe a 
devife of houfes to A. without further 
difpofition of the fame to be conftnied 
an eftate in fee. iii. 4x44 

Dl8S£XS0R. 

He Who ehters under a void leafe is not a 
difleifor, but tenant at will* i. 1 76. 

' Distress. 

Leflee for years afTgns his termj he can. 
not difti'ain for rent. ii. 375* 



DoKatxtx. 



See Advow/ofti 



DoWML. 



See Fleusi &c. 



[c] 
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ii. 1x8. 



EccLs-i 
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'Ecclesiastical Persons. 
V^Ctt redors and vicars firft were ap- 
^^^twinteij. i- 14- 

Tldc bifbop is not obliged to grant a li. 

cence to a ledlurer to pf eacli . 1 1 « 

Nor can the ledurcr go into the pulpit 

without the leave of the parTon or vicar 

of the church.' i. 15;. 

The right of biftiops to grant licences to 

marr/. , i. 1 4. 

If hy any intendment a jtidgnient in 
ejeftmertt after a verdift cari be made 

* good^ the court will do it. i. i » 

Where the landlord is made defendant the 
plaintiff muft prove the landlord's te- 

- irants in pofl^on of the premiiTes in 
quedion u 2^o< 

Ejd^ment lies for a pfebeHdal ftall after 
coQaCion to it. . i. 14. 

Ejedment doth not lie of a meffuage or 
tenement \ butif it bebrought of a mef. 
fuage and tenement- the court will give 
leave to ftrike out the words and tene^ 
ment. ^ iii. 25. 

Haifa year's notice muft be given to a 
ten^t at will, or to his executor, to 
quit poffeflion of lands, 6r ejedlment 
doth not lie. iii. 25, 

Ejcftment for five-eights of a cottage. 

The (heriff gave poffeflion of the whole j 

the tenant (hall be reftored to hispoffef- 

fion of thre^-eights of the premifes. 

• ' iii#49* 

One tenant in common recovers againft 
another in ejcflment, by default ; tref- 
pafs for the mefne profits lies. iii. 118. 

In ejcdlment, onthe demife of air heir by 

defcent, the den\ife was laid on thdday 

. his anceftor died/ and held to be well 

enough.. iii. 274. 

Set Entry \ Jotntenant:^ ^lC. ii. 232- 

Heir. ii, 14. 

ELrCTIONS. 

Muft be made by the elG^nJimul et 
/emeU 



1. 12. 



Enemies op the KinGc 



The fubjeft in time of war is intitled to 
.thd\)roperty of what he takes from the 
enemy by the common law* i. zi 3. . 



I| ' Entry. 

In ejectment the leflbr made an actuat 
entry in September i744f the demife is 
laid in October 1744, and the defendant 
levied a fine 17451 the leftbr has no 
occafion to make another entry, i. 190. 

An adbial entry, is not ncccfTary to be 
made to avoid a fine levied without 
proclamations^ ii. 45. 

Equity. 
i Unreafbnable' bargains brought about by 
neceflity on one hand; ^nd avarice on 
the other, ought not, in confcience and 
equity to ftand, though there be neither 
fraud nor impo^tionj nor young heir in 
the cafe. i, 293. 

In cafe of a bargain fuhjedl to equitable 
objedions, a pferfon by a future agree- 
[ ment made freely on fufikient informa- 
tion, without compulfion, and under 
; no circumftances of diftrefs or neceflity, 
may bar himfelf of all equitable objec- 
tions againft the original bargain. 

1. 295* 
EaROk. 
The plaintiff has no right to the return 
of a rtf. fa, pending a writ of error. 

- i. 16. 
The defendant in error cannot tranfcribe 
the record.* • !• 35. 

The vouchee in a recovery dies before 
the /ummoni ad twarrfintizandttmf it is 
error. L 35, 42. 

Error contrary to the record may not be 
affigned. i. 8;« 

Several judgments againft three execu- 
tors, two of whom only join in bring- 
ing error, is bad. i. 8?. 
An ori";inal writ of the fame term, where- 
» in final judgment is given, will not 
warrant that judgment, if it appear 
upon the fame record that there have 
been proceedings of a preceding term. 

i. i8r. 
After a verdift every thing fliall be fup- 
pofcd to be rieht, unleft the contrary 
appears on the lace of the record. 1.2 55. 
See Amendment, ii. 303. BaiL i. 19* 
JeofaiL Scke facias, i. 98. Plaint. 
Tre/pa/s. i. 99. Wurrant of Attorney m 
Eftoppel. 

Esc Are. 
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Action upon the cafe againft the warden 
of the Fleet ioT an Scape upon me/ne 
froce/s ; the prifoner returns to the Fleet 
the, fame dayj and the plainti£F after 
proceeds to final judgment againft him> 
yet the adioi) lies againft the warden. 

ii. 294. 

Whenever a gaoler permits a voluntary 
efcapei he thereby commits a torty and 
the plaintiff ihall recover damages^ 
where the prifoner is in cuftody upon 
me/ttt pTocefs^, Xu 294. 

In an efcape upon me/ne proce/s out of the 
boroogh' court brought here againfl the 
bailiff thereof the defendant hercrfhall 
not take advantage of any error in the 
proccfs below. i. 25^. 

ESSDYN. 

The cfToyn day ^s the firft day of the 
term. ^ i. 2, 

An eflbyn is void where it appears in 
the entry thereof that the attorney for 
the defendant caft the cffdyh: ii. 1 64.. 

Aa Attorney may eflbyn^ but if he befeen 
in oourl it ihah be fet afide. ii. 1 6^* 

£sTATfi HBAL AND PERSONAL* 

Where the perfotial eftate (hall be firilap. 

plied to the payment of debts, thp' the 

real eftate be charged therewith, i. 82. 

Of marihalling affets. i« 132. 

See Debts and Legacies, ' 

LimttatioHofEftate, iii. 125,144. 

Estoppel. 

•The plaintiff in error b not eftopped to 
affign thb death of the vouchee befdre 
the return of thefummons, for error. 

^ ^ . i-43- 

See De'vafia'vit. 

Estovers. 

The grantee of eftovers cannot take wood 
cut down by the grantor. iii. 337. 

EviDRNCE. 

Ptfro/ evidence, to prove that a bond was 

given in lieu of dower, refufed. 1. 34. 

A neeholder (hall not have a rule to in- 



fpedl the court rolls of the manor, in a 
cafe between himfelf andthe lord touch, 
ing lands which he claims as freehold. 
. * i. 104. 

If the fubftance of an KTue be proved it is 
fufficient. i. 116. 

A furvey of a religious houfe taken in 
1^6^. allowed good evidence to proVe 
the vicar's right to tithes. i. 1 70. 

Where a blank is left, in the bKhop's re- 
gifter of an inditution to a church, for 
the patron's name, parol evidence of 
common report to' prove who was pa- 
tron is to be admitted. i« 2 1 ^. 

In an information by the attorney gene- 
ral, againft the vice-chancellor otOx- 
fordy for a mifdemcanor in his office, 
the crown, (hall not infped the (latutes 
and archives of the univerfity. i. 239. 

No dccefs to the books of the po(l.office in 
collateral adions. i. 2'4o« 

Nor to the cudom.fioufe books, i. 240.^ 

A dodlor who is not a member of the col- 
lege of phyficlans (hall not ihfpedl their 
books. i. 240. 

Information againd overfeers for making 
an illegal rate, the pari(h books (hall 
not be iiifpedled. i. 240. 

Debt upon bond with condition for py- 
ment of money to Lyd'ia Oovey, who is 
a third perfon, (he declares the defen-* 
dant owes her nothing, and upon proof 
thereof, a verdid was for the defendant; 
fuch declaration was properly given in 
evidence, for Lydla Dofvey is lO be con- 
fidered ^s the real plaintiff. i* 2 5 7. 

Every bo(hr has a ri^^ht to infpe^l the 
books of the quarter feflions. i. 297. 

Ptfrc/ proof admitted that the ♦eftatorun- 
tended ^is wife executrix . (hould have 
the refidue undifpofed of. i* 3 .{• 

In an adlion againit a (Iranger for diftuib. 
ing the plaintiff in his pew, it need iiot 
be proved that the plaintiff repaired it ;. 
al'tter in a difpute wiih Che ordinary. 

1*326. 

Two allowances in fyre^ and one judg- 
ment in trefpafs 400 years ago, are not 
conclufive evidence againft u/age for 
92 years laft pail, to have lureck of the 
fea. ii. 23. 

In a c,afe made at the trial for ihe opmiun 1 
of the court the fa^s proved ought toj 

be 

[Cl] 
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be ftated^ and not the evidence of 
fafis, ii. 163, 

In an adlion upon the cafe againft two 
UDon a jpint undertaking to cure the 
plaintiff's leg; it Was proved they 
both aded together^ and held foificient 
evidence of their joint undertaking, 
without anycxprefs proof of a joint 
undertaking. ii»36i- 

A copy of the bilhop's inftitution book is 
- liot evidence of a prefentation by the 

» patron to a living*^ ii. 3^. 

A ibitehce in the fpiritual court in cau/a 
matrtmmtuli is evidencie in fi^me cafes^ 
but cannot be pleaded fo as to ouji the 
bifhop of his certificate touching the 
marriage* ii. 124, 125. 

Debt apon an awards nil ^/^iftr/pleadedj 
partiality in the arbitrators not al. 
lowed to be givexi in evidence* ii. 1 48, 

A iingle ac&uttanpe to a copyhc&d is evi* 
dence to prove the cuilom of a manor 
for lands to defcend to the youngeft 
nephew ; which coiitr^didting the evi- 
dence OB the other fide, the court re- 
fufed to grant a new trial. \ iiir ^i^ 

A promififory note of hand ncfed only be 

, produced^ not proved, upOA executing^ 

writ of inquiry. iii. 15^. 

Parol evidence mall not be admitted to 
contradi^ an agreement ill writing. 

iii, 275;. 

A firanger to a corpox^tion hath no right 
to iiAoft the books thereof. iiL 27 5 * 

The mJfe being joined in a writ of right 

' to be tried by the Grand Aflize, every 
thing may be given in evidence upon 
tihis iflue, except collateral warranty* 

iii-^420. 

Evidence of the cuftom of a manor to 

grant leafes only is admiffibk againft 

frf/umftt^e evidence of a grant in fee. 

iii.^48, 9. 

where prcfumptive evidence only is given 
of a grant in fee, a draft of a leafe is 
admiflible evidence to induce a prefump- 

. tion of the grant of a leafe. iii . 55 ? . 

$€Cjiccou»t. iti. 113, 114. 

Achfrnffon, iii. 355 to 357. 

Baron and Feme* i^ 6. 

' foreign Attachment,, iii. 297- 

Limitation of Eftates and Suits* iii. 465. 

. Trial. iii. ^%. 

Witne/s^ - iii. 40I 



Exceptions. 
Bill of excq>tions to evidence. 1^ 2 r j^ 

Exchange. 

An exchange, what it is, and the effeft 

thera)f. ui. 489,49a. 

A deed cannot operate as an exchange 

without the word exchange, iii. 491. 

An exchange can only be between twa 

parties. ^ iii, 496^ 

A private aft of parliament cannot operate 

like a deed of exchange if the word 

exchange be not contained therein. 

iii. 495*^ 
ExECunow. 

Ajpertfactas\xx[\g executed fraudulently, 
a fori facias at the fuit of another per- 
fon afterwards Ihall ftand good, and be 
preferred ; and it was a matter properly 
left to the juiy. £ ^^, 

EXECUTOKr 

Whether plene adminiflritrvit be a good 
plea in covenant againft executors for 
nonpayment of rent incurred in their 
own time. 1.4^ 

See De^afia'uitm Refidmm. 

ExECUTORrr Devise. 
See De^ife, \, 215 ; ii^ 29, 8^. 

ExTINGUrSHK^eNT.. 

Teftatrix forgives her fon^in-law a debt 
upon bond, and by her will orders it*ta 
be delivered up to him ; he dies in her 
,.life-time, the debt is extingwilhed in 
equity and his reprefentativc (hall have 
the bond delivered up. i.. 1 7 8 . 



Factor. See Witnefs. 



m. 45. 



Felony. 

An attorney fined ^90/. and impriToned 

for compounding felony. u 16. 

%ti. Forfeiture. ii. 13, 

Witnefs, i. i8. 

• Fiction. 

Fidion of law ought to hurt tio nton, but 

aid much it may* • iii. 274* 



X TABLE OF THS PRINCIPAL MATTBftS, 



Fine op Lands. 

^ Jr:»e was vacated iqxm motion to the 
^ourt, becaufe the co^izor died before 
ttc return of the wnt ctf covenant. 

TL » ii. 115- 

-'Ae pofffine is die img*s Jil^vet^ the/r^- 
.AW is not fo. ii. lij- 

^ ^ne is found by a verdiA to be levied 
-before the jufticcs of the couanr pak- 
Xmjda of Lancaftery the court will pre^ 
^txme th^ were joftices who had power 
"to take mt fine. *• ^7 5- 

A fine levied withoat any confideration, 
ojT ofes declatedj (hall enure to throld 
_«*• ii. 19, 

^^Ixether a tenant in tail havii^ commit- ' 
'^^d murder^ <can> between the time of 
^K.lic ftroke and his convidtion, bar the 
"^^il by a fine. ii. 220- 

ri^« court refu&d to alter a fine of TV/- | 
^sKtty termj and make it a fine c^ M/. 1 
^^baeimas term then next fblk>wing. { 

iii. ?5;i 
^^^ Amendment. ' iii. 51, 5S 



FoRKiGKE*. See^Ajtoi^ 
Fo&EST.^ Sec Cnftom. 



Ill, 



14J. 



l^iP4« 



Entry. 



1. I go 5 11.45. 



Foreign Attachmbkt^ • 

»- an aftion by an adminiftratrix for 
^^oods ibid and deliv.ered by the inter- 
calate ; upon the general iffue pleadedj 
^he defendants gave in evidence the 
:jayment of a fum of money in confe- 
qucncc of a judgment upon a foreign 
attachment in London^ by producing a 
copy of the |;iiinutes of the proQcfs on 
the foreign attachment by "the officer 
who executed that pooei^ ; the ju^g. 
ment upon the foreign flittachment ap- 
pearing to -the court to be erroneousi 
It did not Warrant dw pM^ment; io 
judgment was ajgainft the ae£end^ts« | 

iii. 297. 1 
--B proceedings on a forei^ attachment 
tne creditor of the gamifhee muftbe 
fummoned or have notice (though it ie 
alleged to be the cuftom df London to 
give nonoticc :) otherwife the judga^^ 
againft the gamilhec wiH be f rroueo^s, 
and the money paid or levied inxxe. 
cution of it w«l) n^ 4i^pt|irge the gar- 
iuiheeofhi8debttoh^.craditfi^. ij 
i iii« 297460.1 



Forfeiture. 

Tenant at will has no eftate la forfeit for 
treaibn. L 17^ 

A copyholder funendos to the nfe of his 
will^ the devifee is coavi^led of felony 
and hanged before adroitunce> the 
lands are no( forfrnted to the iord> but 
defcend to the heir of the fiurendefor* 

ii.13- 

Frauto akd Statute of, &c. 

A mother who agrees t6 give her daugh*. 
ter a portion upon her narriage ik)es 
not execute, nor is party to the articles, 
bik fets her name thereto as a witneis, 
this is a note or memorandum in writ- 
inj5 to bind her. 1.118* 

Teftator being about to alter his will and 
bequeath his nephew 100/. his execu- 
tor being prefent tells him he need 
not alter his will, for that he will 
pay his nephew 100/. which after 
the teftator's death he refofes to do, 
this is airaudupon the teftator. i, ^27, 

Fraud, impofition, and catching barg&ia. 

Promiife to pay damages by a third per- 
fon in cafe the plaintiff will withdraw 
his record is not within the ftatute of 
frauds. * i. 305* 

Sealing a will only, is not a ^gnlng of j( 
within tj^e ftatute of frauds, 1. 3/ 5« 

Artk^s and'con-yeyances £u a^e on the 
foot of fraud aod impofition. i. 520* 

A furrenderof> leafc for ye^ may be 
by note vi writ^g wi^out decrf. ii. ^6. 

A promife, which w within tkt^t. of 
uiuds,£^ir* ii« 49^ 

Frbseiold. 

Cannot commence in future. u 176b 

A leafe lor lives to begin /rom the day 

of the date th^reaf zxi^feifiu delivered 

Kterwardsis good, and (hall not be&iid 

to convey a ficefadd to commence la 

fmuf9. / ii« i^y, ' 
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GaMB AMD G^AMKKEErER. 

A ^n is not neceflarily an engine to kill 

. game withal. i. 302. 

Who is, or is not an Inferior trade/man 

within the meariing of the flat. 4 Cs^ 5 

W. ^ M, c, 29. fee. 16. fo as to make 
. him liable to pay full cods in a twelFe- 

penny trefpafs for hunting. ii. 70, 
A ^mekeqier of a lord of a manor hath a 

right to carry a gun any where out of 
. the maooTf and no body can lawfully . 
. take it fbm him. 11.387.- 

Gaming. 

Cricket is a game within thejiat. 9 Ainr* 

. and a bond given as a collateral fecif. 
rity by another perfon for money won 

. at play is v(Hd. i. 220. 

Ajboi race is a game within the Jiat* 9 

. Jm»» but it mufl appear that a perfon 
was playing at fuch a game^ or elfe a 
waeer laid oh his fide is not a betting 
within the flatote. ii. ^6. 

An borfe race is a game within tht flat. 9 
Ana. a 14.- ii«,309. 

Money loft by the defendant on a bet at 
^ bor/e race, and paid at his requeft 
by tli plaintiff, an adion well lies 
tor it. ii. 309. 

Sec Bail* "•.67- 

' GuAU>iAK« StcNdtice. 

Habeas Corpus. 

An habeas corpus dire6^ed to the king's 

• irieflengers to bring in the body of 
^phn Wilkesy E/q, was returned by 

• them, that at the time of the coming of 
the writ, or at any time fince he was 

; not in their cuftody, qua re whether 
this be a good return. ii. 154. 

The court of Common Pleas has a general 
jurifdijftion to grant writs of haheai 
corpus in all cafes whatfoever. iii. 172. 

The'Lbrd M^y or oiLond§n being brought 

• to the bar upon a habeas corpus i upon 
the retuDi whereof it appearing to the 

. cOort that he was committed to tjie 

• Twuer by warrant' pf the Speaker of 
the ifcufc of Commons, for a breach of 
privilege of that houfe exprefTed in the 
'^^xjisxit ; he was remanded^ the court 



being of opinion they had no jurifdic- 

tion. iii. 1 88. 

See Dihioy to the King. i. 248, 

. Bankrupt. iii. 420. 

Hapekdum. 

Hahendum from the day of the date, of 9 
freehold is void, becaufe infuturo. 

See Freehold. ii. 165.* 

Heu. 

The heir can bring ap ejedbnent oicopy^ 

.' hold lands before admittance, ii. 14. 

Whoever claims as heir by defcent, mufl 
make himfelf heir to the perfon laft 
aftually feifed and in pofFeflion of the 
inheritance. ii. 45. 

There cannot be a poffeffia, fratris o£ a 
reverfion or remiainder. ii. 47. 

Whoever takes as heir male by porghafe 
mufl be both heir and male^ i. ao^ 

Lands in fee-fimple mufl defcend to the 
heir of the whole bjood of the perfon 
laft aAually feifed thereof. iii. 526. 

The fetherdied feifed in f^, leaving two 
daughters by his firfl wife^ and his 
fecond wife enjient of a fon ; the wife 
and daughters remained in the fame 
houfe where the father died, then the 
wife received fome rent for the pre- 
mifes in queflion ; foon afterwards the 
fon was bom, and in his life-time his 
mother received more rent ; then the 
fon died, having lived iivt, weeks and 
'three days, and his mother received 
more rent after his death; adjudged 
that the poflhuroous fon was aHually 
fei/edf fo as to take the eflate out of 

■ ^his fitters of the half blood, and cany 
it to his i^eir of the whole blood. 

iii. 516 to 528. 

Thiffe muft be ekprefs words in a 'wili, 
or a neccffary implication, to difin-* 
herit the heir, at law« iii. 418. 

See Furcha/e. ' a. 72, 

HcMiNE Repleciando. 

An homim, replegiando brought for the 
plaintiff ''^ wife who dies sfter appear- 

. ance an^ before plea, quaere whether the 
iiiij fhaH flay. i, 256. 

Hub anb Crt* 

Set Fleas; Ike. - - - 11.109. 

Jeofail* 



A* TABLE OP THE PRINCIPAL MATTEES. 



Jeofail, 
■An aAion for a falfe return of ,a member 
of parliament on i\i&Jiat, ^ ^ H fT, $, 
for double damages is remedial, tho' 
founded on a law uiat is penal^ fo with. 
in the ftatutes kA jeofail. *• 125, 

Imparlance. 

Habeas corpus cum caufa brought the 6tJi 
of November, declaration is delivered 
the 1 2th of November, the defendant 
(hall not have an imparlance, i. 154. 

What words in a pleaof iwj/w/«^y (hall h^ 
confidered zstif^ciAl'mparlance. 

i. 26] ^ 

Importation. 

There is no law to juftify the (eizure of 
contraband goods on board a ihip in 
the river Thames, onlefs the goods b^ 
landed or offered to fale. u. 257, 

Imprisonment. 

One condemned by juftices of peace in the 
penalty of 13/. fpr harbouring run 
goods is attached by their warrant till 

. he pay the fapi^, he tenders 1 3/. but 
the o^cer detains him till hepays j;/.4i/* 
more for the coils; this is jralfe im- 
prifonment. i. 127. 

An attorney fills op the (herift's warrant 
upon a capias ad refpoudend^ after it is 
(ignedy fealed and fent to him with a 
blank fpace for the officer's name, this 
is not juftifiable in trefpds and im- 
prifonmentt ii. 47. 

Jndsmt^rb. See Stamp Duty^ 

Indictment. 

A perfon i|idi^ed for ipfulting* a judice of 
peace (hall not be difchar^ed from the 

. prpfecu^ jpp} 4t]ib* the juftice be dead. 

i. 222. 

IndiAment for a deceit of 9 private na. 
turequalhed* ' i. 301. I 

Jndtdlment againft fix perfons fpr enter. , 
ing a lead mine and carrying away 1 
lead, not qu^ed on motion, i. 325. . 

Iqdidment fo|b %iL^\ta^ the trade of a ' 



brewer, not having fervid fcven years, 
in what cafes it does or does not lie. 

ii. 40. 

Induction. Institution. 

^ Qjtare Impedtt. ' 

Infant. 

Infant lefTo)* in ejedment mtift give fecu- 
rity for Qofts.' ^ i. 102. 

When the defendant is an infant, the 
plaintiff ought to apply to him or his 
attorney to name his guardian, and if 
he doth not do it, the court will com- 
pel him to name his guardian, ii. 50. 

Inferior Courts. 
■See Jurt/dlaiou. Debt. . 

Information^ 

Infomation againft an attorney for exa- 
mining; pei&ns on oath upon an arbii^ 
tration without patting the fame in 
writing. ^ i. 7. 

Information againft a juftice of peace for 
committing a man for not paying one 
ihilling as a fee for difcharging his 
warrant. i. 7^ 

Information refiifed againft a proteftant 
diffenter for refufing to ferve the office 
offheriffof Zwy^<w!r. i. 18. 

Information for a libellous letter, i. 22. 

Information agamft an overfeer of (he- 
poof for procuring a foldier to marry a 
poor woman chargeable td the parilh. ,. 

i. 4r. 

Information againft one for pradiiing as 
an attorney whil^ he was under ihe riff. 

i. 95t 
See Libels, 

Inquiry of Damages. 

A writ of inquiry of damages (hall not be 
awarded to fupply the omiffion of findr 
injf damages at the time of the trial of 
any ifTue, where an attaint lies. ii. 567. 

An inquifition taken ' before two under- 
fheriffs-extraordinaryfct aflde, for the 
high ftieriff cannot appoint more than 
one under-;lhcri|F-e3^traordinai: 

ii. 378,^ 

After 
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^^r t defence made at the time of the 

execating a writ of inquiry, the iiefen- 

dant is not allowed to take advantage 

of a. fni&akp in iht^ declaration upon 

motiofi. ii. 3 Bo. 

Sets JuigmenU. ii. 358, 

Damages. iii. ^i. 

E'v'tdence. iii.. 155. 

Refieviu. ^ii. 442. 

JifsoLYENT Debtor. 
Sef5 JDeiior tnfihenU 

iNs^tcriQN OF Books, &c, See Evidence. 



IHSTALLMERTS. 



See CojtdittQtef 



u 80. 



Insurance* 



The party infure^ mull have property in 
|he thin^ infured at the timepfinfu- 
rance and Ic^s. ,^ i. le. 

A^ion lies upon k policy, tho* if fays the 
matter fhaUi>e referred. i. 1 29. 

A ihip is infu^d for a voyage ox cruife of 
three months, and Is taken by the 
enemy within that time, but before (he 
is carried tnfrapr^fidia hofth is retaken 
by an EngHjbmafti and is now a {iving 
(hip, this is a total lots. i. 191. 

Covenant upon a policy of infurance from 
fire, with a provifo that the infurers 
Ihail not be liable in cafe the houfe be 
burnt by re^tfon 6f any inrafion, foreign 
enemies; or any military or njurped 
f^nver : t)^i houfe was burnt by a mob 
ft Noi^nvtchi this is no? within the pro^ 
vi/o, judgment for the plaintiff the 
infuicd. ii. z^^. 

iNTEREiST. 

In an ajjumpjit upon an account ftated be- 
tween merchant and merchant, the jury 
may give intereft from the day the ac- 
count was ftated. iii. 205. 

' When a promilTory note is pavable, and 
when money lent ^becomes due, it car- 
Ties ihtercft from the day it is payable | 
for money owing for goods fold no in- 
tereH (hail be allowed. iii. 206. 

Joinder in Action. 
Wherc-ever the fuit wil} furvive to the 
M^ife, flic muft join in the aftion. i* 224. 



Debt upon an amerciament and upon a 
mutuatus tnzy be joined in one declara- 
tion, i. 248. 

Cn/e fota mhfeafance and negligence may 
be joined with a count in trover in .the 
fame declaration.. ii. 3 1 9. 

Two counts may be joined in the fame 
declaration, where there is the fame 
judgmept in both. ii. 32^, 

The cafe of the dippers at Tunbndge. 

ii,4.i4. 
A count upon an iagreement m writing 
that the plaintiff (hould build a yard 
in the defendant's clofe» and that plain* 
tiff (hould enjoy it for life ; plaintiff 
avers he built the yard and enjoyed 
the fame for fome years as an eafement, 
and afligns for breach that the defen^ 
dant wrongfully obftmdled him in the 
enjoyment thereof; this count may 
well be joined with a count in trover. 

iii. 349, 

See Baron and Feme. 1^ 224^ 

Error. i, 88. 

Joint and several. 
See Error. ' 88, 

Nolle profequt. • i. 89, 

Jointenants and Tenants in common. 

If there be two jointenants, and each 
make a feveral leafe of the whole, their 
feveral moieties pnly (hall pafs by each 
leafe. ^ ' i. i. 

Tenants in common cannot make a joint 
leafe of the whole. ii. 232. 

What words in a will make a tenancy in 
common, and yet there (hall be a furvi- 
vor(hip, if any of the devifce^ die under 
age. . i. 165. 

** Equally to he dhtdei*' in a deed ^of 
ufcs makes a tenancy in common. 

i. 261. 

One tenant in common recovers againft 
another in ejeftment by default ; tref^ 
pafs fotihe mefne profit? lies. iii. 1 \%. 

%t& Ad^onujm* iii. 22i« 

Issue joined. 
An ijfue may be of two affirmatives, i, 5. 

JtrnOMENTS. 

A finaU mi;ftake in the titI6 ota declara. 

tion 
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tioQ is not a reaCm to fet afide the 
jodgmenti and the rcdl may be right. 

L 104. 
A regular judgment in a crown cade can- 
not be iet aSdexui payment of cods. 

i; i$3« 
Judgment aa in cafe of nonfuit againft an 
informer f«f tarn, upon the game law. 

Judgement upon a conviduon to be im- 
prifoned ior a monthi to aik pardon and 
to advertife it, the latter part is void. 

Jnmi/ericardia, zrAcapiatur. %• i%T* 

Jadfinent of mnfuit in tefUfuin for want 
of a plea in bar to the avowry, the 
avowant may either execute a writ of 
inquiry of damagesj or put the refle^'m 
bond in fnit* li* ^i • 

After interlocutory judgment, the plain* 

ti^* becomes bankrupt, and afterward 

proceeds to execute* a writ of inquiry 

VI his own name, and good, without a 

y?/V^ yiic/iM by the. affignees. ii. 358. 

6^ Death of Parties, i. 302, 3 1 «, 3 1 5 . 
Bankrupt, i. 41 ; ii^. 358. 

Jurisdiction. . 

Proceeding in debt upon a judgment of 
nonfuit m an inferior court. i. 3 16. 

The declaration in a bafe court mult al- 
lege that the goods were fold and de- 
livered within the jurifdidlion thereof, 
as well as that the defendant proraifed 
within it, ^ ii. i5. 

After a verdid for the plaintiff in C, B. 
for lefs than 40;. the defendant may 
enter a fuggeftion on the roH that he 
refided in middle/ex, which, if true, 
the C B. hath no jurifdiftion, by the 
late flat, touching the county court of 
Middle/ex. ^ ^ , ii. 68. 

Where commiffioners or inferior jurifdic- 
tions whofe powers are limited, afTume 
a jurifdidion they have not, the law 
gives an a^ion a gainft* them . ii. 3 8 2 . 

Touching the jurifdidion of the King's 
Bench in the principality of Wales. 

i. 193. 

A y^/-£^ reducing the plaintiff's demand 
under forty fiiillings, doth not affedl 
the jurifdidion of this court, iii. 48. 

The Junfdiftton rf the^ourt of Common 



Pleas to grant writs of haJuat corftu it 

general. iii. 172. 

See title Common Pleas and Habeas Coi^ 

pus. iii, i88« 

See Cmrt. A&ion upon the Cafe. 

Bankrupt. ii, 38 2, 

Mutual Debts. i, i^. 

Commm Pleas. iii. |88« 

' Habeas Corpus. iii, i y2« 

King's Bbnqh. 

The King's Bench cannot bail a perfon 
committed for a contempt of the hocdfe 
of commons. i. zqq. 

Before the/fl/. 4 isf 5 W.^ M. c. 21. 
there could be no declaration in diis 
court againil^a defendant in cuftody of 
the fheriff". i^ 120, 

Landlord and Tenant. 

A landlord who covenants to pay landd 
tax, (hall only pay according to the rent 
he receives, and not according to the 
rent the premifes are taxed at. i. 21* 

The landlord is intitled to one year's rent 
before. the (heriff* can fell the tenant's 
goods upon an execution for cofts of a 
defendant on a nonfuit. ii. 140* 

Lapse. See Quare tmpedti. 

Latitat. ' 

A latitat may be confidered in the nature 
of an original writ. « i, ^47. 

A latitat does not run into Wales, » 

i. i93*2p6t 

Leases. \ 

A leafe for above three years may be bjr 

a note in writing without deed. ii. 27. 

Whether a leafe for 21 years made by a 

teffamentary guardian ^of an infant be 

void, dr only voidable, was at firft 

doubted. ii, 129, 

Afterwards determined that fuch leafe is 

void. ii, 1^5.^ 

Leafe to a Papijl, whether void, 1 76,! ' 
A leafe for one year, and fo for two or 
three years as the parties (hall a^ree. 

1. 262. 

Two leafes of the fame term and of the 

I fame land^ may be ^ood by two joint. 

' tenants^ 
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tenant!, as they arife from the feveral 
interefts of two perfons. i. i. 

An affignee of a l«ife affigned.to him by 
an adminiilrator is not obliged to make, 
zfrofert in curiam of the letters ofad- 
miniftration. iii. 3. 

A man poflefled of a tenn for years in 
right of his wife, as executriat of her 
former hufband, has power to grant and 
convey the fame. lii. 277. 

See Freeholds De^vt/e. ii» 329* 

Lecturer. 

A lefturer cannot oblige the bifhop to 
licenfe him to preach as Icfturcr, i, 11 ' 



Its original* 



Leet. 



Legact. 



1.25:1. 



Where, a perfonal legacy is given to a 
(daughter, provided fhe marry with the 
cpnient of.tru^lces, and there is no de- 
vife over, fhe (hall have the legacy 
tho' (he marry without fucb confent. 

i- 130- 
So a legacy to a grand-daughter to be paid 
on her marriage, " and if (he jnarry 
without confent, I revoke what as be- 
fore direfted to be paid her," is only 
in terrorem. i. 135* 

'A devife of the. refidue is not a devife 
over f£ a legacy given upon a condi. 
• . tion., ^•^37* 

Legacy given to a grand-daughter in cafe 
fte Ihall marry with confent, fhe dies 
unmarried the legacy never veiled. 

i. 159. 

LiBEt.. 

Writing a feditious libel is not a breach 

of the peace ; and a member of parlia. 

* ment Writing fuch a libel, is intitled to 

his prLvilege from being arretted for 

the fame. ii, iro. 

Writing a letter that the plaintifftlunk of 
brimflone, and had the itch is a libel, 
for which an ftdion lies^' ii, 403. 

Sec Information, 

Limitation of Estates, and Suits. 
WhatJare werds of iimitation^ \, 1 05. 1 



If the plaintiff be in England Tit the time 

' the caufe of adlion accnies, the time of 
limitation begins .to run, .fo that if he^ 
or (if he dies abroad) his reprefentative 
does not fuc within fix years, he is 
barred by ititftat, i. 1 34. 

What adt of a parent (hall be a good con- 
fideration to fupport a limitation in a 
marriage-fettlement by way of remain- 
der to the younger brothers of the in^ 
tended hufband, who is the eldefl fon 
of /i&^/ parent. 11.356. 

J, R. furrendered copyhold-lands to the 
ufe of M. A. whom he then intended 
to marry, and the heirs pf their two 
bodies lawfully to be begotten, and for 
djefault of fuch iffue, to the ufe of the 
right heirs of the faid 7. R. rpfolved 
that M. A. took an eflatefor life, with 
a contingent remainder to the heirs of 
the body of her and her intended kuf- 
bando iii. 125, 144. 

The ftatute of limitations caahot begin to 
run againft a plaintiff wjio is ja 
foreigner until he comes into this 
realm. iii. 145. 

When an a6lion is limited by a ftatute to 
be commenced within a certain time, a 
capia% ad refpondendum fued out withit| 
that time may be produced in evidence 
at the trial to prove that the adion w^ 
commenced in due tifne^ iii, 465. 

See De^ifi^ iiit 237, 241 . 

Debt. }ii. 250. 

LOKDON. 

The court cannot take notice of the cuf- 
tOm of London^ unlefs it b^ found, 

i. 9, 

Malicious Prosecution, 

See Anion on the Cafe* 

Mandamus. 

Mandamus was refufed to the bifhop of 
hondon to grant a licence tp a ledurer 
tp preach as fuch. i- 1 1 • 

Mandamus to juftices of peace to deter- 
mine a complaint before them, ,they ror 
turn it is determined, which was al« 
lowed. i. 21. 

Maiidaxnus to the maypr of If^ig^n to de- 
liver 
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liver the key of the town hall to the 
lord of the manor to hold his \t^ there 
was refufed, tho' the leet had 'been 
ofually holden there* i. 76. 

Mandamus to the juftices of Middlefex 
tofwear an overleer to his accounts 
according tothe^^tf/. 17 Geo, 2. Cf 38,. 
isofcosne. . i. 125, 

Mandamus to jiiftices of peace to make 
a warrant of diilrefs for the poor rate. 

i.i33- 

Mandamus to appoint overfeers where 

there was never any before. i. 138. 

Mandamus lies not to a vifitor who has 

deprived a prebendary for incontinency. 

i. 206. 

Mandamus to the jleward of the manor of 

hfidhurft^ and to thf homage to hold a 

CQurt and prefen^ certaii) coiiveyances 

to, purchalers of burgage tenements, 

yfhmhy th^y are intitled to be fworn 

. burgefles of the corporation^ and to 

. vote for members of parliament. 

i. 283. 
Mandamus to the old pverfeer to deli- 
ver the parilh books to the new one.* 

. !• 305* 
Ofes cited wherein mandamus lies. 

i. 12, fcfr. 

Se^ Ftfitor* • 

Market. 

Whoever will have a ftall in a market 
fpuft have a licence for it ftom the 
pwner of the foil. i. 107. 



Mar&tage* 



See Pleasi ic. 
Trial. 



ii. 118. 
ii, 1^7. 



Marriaqe Sbttlememt. 

Of the hufband's. and wife's lands, to him 
for life, to. her for life, then to the 
cliildren as (he (hall appoint, and for 
want of ifiue as (he (hall appoint, and 
for want of anpointraent, his lands to 
. his heirs, arid ner's to her's ; hufband 
dies and leaves her and one fon ; the 
wife appoints the whole to him by 
will, but if the fon dies without iflfue, 
fhe appoints tlwi whole to ftrangers, (he 
dies^ and then the fon dies withput 



iffue, (I. who fliall have the feveral 
lands, 1. 270, 

Master And Servant. 
Trover lies againft a fervant who dif* 
pofes of goods the property of another 
to his matter's ufe, whether be has any 
authority or pot for fo doing from his 
ma^er* i* 32^* 

Mayhem. 

The court has a difcretionary power to 
^encreafe the d^paages in mayhem, i. 5. 

Misfeasance. 

The difl&rencc between a misfeafance and 
nQpfeaiance. * i. i ij* 

Misnomer. 
See Imparlance, 4hatement^ 

MoMBT INTO Court. 

In. trover the defendant cannot bring the 
goods and cofts into coprt. .i. 23. 

Money not allowed to be paid into court 
afte^ p4ea pleaded^ i. 157* 

In an adlion for the me/ne profits after a 
recovery in ejedment, the defendant 
Ihall not have leave to pay money into 
court. ii.ii5« 

Mortgage. 

Mortgagee for lives cannot compel the 

mortgageor to fill them up as they 

drop, but may do it hirofelf, and add 

the cxpcnce thereof to the principal 

. money. ^ i. 54. 

A mbrtga^ of goods and doles in adion 
is fraudulent as againft creditors, if 
the goods, tsfr. be not delivered to the 
mortgagee. i. 26c» 

See Bankrupt. i. 276, 277 

Motion in Court. 

Counfel cannot move for his argument in 
a matter of courfc ip the paper. B. R 
. 1,76. 

Spe Notice, 

Mutual Debts and Demanps, 

A fet oiF reducin the plaintiff's demand 

' under 
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tmder 40^. doth not afieS the jorifdic' 
tionof R. B» u 19. 

The ftatates for fetting off one debt 
againft another do not extecid to af- 
fign^ of hankrupts. ^ ^SS* 

A Judgnent in B, R. was ordeied to be 

^ off againft a jadgmecit m C. B- 

and the balance due to the ]^aintiff to 

^ be faid by the defendant in the C. B. 

on the motion of that defisndant. 

iii. 396. 

See Jurtfdi^ioH. iii. 48* 



See N^foiu 



Nia PRnrs* 
drtlficate* 



NOLLB PaOSEQUI« 

In an affumpfit againft two who feirer in 
pleading, a nolTe profeqni may be en^ 
tered as to one, and it (hall i|ot defiroy 
the adion againft the other* L 89. , 

A ndle profequi may be entered ais to a ' 
defendant who ooght not to have been | 
joined. u 306. 

N0KSVIT PR NoNri^06« 

A nonfoit ^t Nifi prims cannot be re- 
corded in bank. 1*301. 

A nonpros may be entered as to all the 

demifes but one in ejcdtmem, margin. 

' • Li. 

NOTICI* 

If an infant faes, the {)laintiff^ attorney 
muft give notice of his guardian's place 
of abode. i. 246. 

Notice of motiim muft be given toquaih 
a writ. i. JO, 

Notice of a declaration beine filed, whe- 
ther^ neccflary or not, where bail i* 
put in. iii^ 147, 

NUSANC1« 

Who may, or poay not abate H nufince. 

i.58. 

Oath. 

Aftier one accufed of male pradice has 
fully anfwered the charge againft him 
by afEdaTit, he cannot be examined 
#rjp tenus upon oath in open court. 

i. 50. 



Obligatiok. 
Ste BomlCmditiMi. BUai, &c. . 

OlLPlRS OF SfiSStONS^ 

An order of feffions for appointing one 
overfeer of the poor conftrmed. i. laS* 

Order of feffions muft adjudge and not 
ftate die evidence only. i. 74* 

Overseers. See Orders. 

Outlawry. 

Bail muft be p^^t in before it can be re^ 
verfed. i. 3. 

Oykr. . . 

Oyer of a kafe is not to be difpenfed 
withf 9khough the briginal leafe be 
loft. . *• \^ 

Where a defendant has oyer given to him 
of a record which is fet out in the. 
plaintift's declaration, he need not fet 
It forth in his |>lea.* i. 97. 

If a defendant will take advantage <n a 
Variance between the writ ahS county 
he m»A crave oyer of the writ ^nd 
ijjpread it on the record. ii. 395. 

Papists. 
Leafe to a papift whethci void* i. 1 76. 

Pardon* 

One adding in lunning goods, is not par- 
doned by the Jiat. 1 8 Geo, 2. i. 97/ 

The benefit of the ad of grace was al- 
lowed to a defendant in an information 
for a mqyhejn^ after he had omitted t^a^ 
pray it at his trial. i. s 14* 

Parishes. 

Barijb and dtocejty antienriy iign^ed the 
,fame diftrl^ ; and nf the fiift divifion 
ofparifties. ii. i82« 

Paruamvkt. 

The law and privilege of parliament is 
part of the law of the land; and^a 
member cannot be anefted, except in 
cafes oitrea/oni fdwji and breach of 



cafes 
iL&e^ioce^ 



!!• I j9» 
Favpek* 
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Paupix. See Co/fs» liu 2^. 

Pawn. 

What a fxmi is, and how it diftrs from 
a mortgage. L261. 

\mietlier jLMri/(7« i» a market overt for 
. pawning as well as felling goods» 

1.9. 

Pekalty. 
A penahjr created by a bjc-law of a 
Gorpoiatioi^ ouMOt be given to a 
ftfaag^r. u 237. 

Piw. Sec Fkadtng. i. 326. 

PfCAcs AND Stallage* See Tf//! 

Plmnt. 
A vlaiot levied in an inferior co^rt be- 
fere the caufe of action accrued is 
lidped after a verdid. i. x8ov 

- Plat. . See Gamngw 

PlIAS and PLtADINGl. 

'Wfaetber plene adminiftravit be a gbod 

< jdea in covenant againft execators 
where the breach is for nonpaymenti 
of rent incurred in their own time. 

L 4. 

I>d>t on bond to indemnt^ plaiptiff for 
what beer he (hould deliver to J. S. 
plea that the plaintiff delivered no 
Deer to J. S. after the making flie 

. bond; replication that he did deliver 
b(5er to fuch an amount^ without faying 
before the filing of the biU^ is well 
enough) on a general demurrer, i. 5. 

Debt on a bond, plea per dure/s, replica- 
tion that the defendant executed the 
bond of his own free will, and that he 
did it not for fear of imprifonment, and 
concludes to th& country, is good. 

Plea of juftification under procefs muft 
ihew it was returned* i. T7. 

A (ham plea is not confidered as a fpecial 
pka. 1. 39. 

Special a(Uon imon the cafe, upon an al- 
fto^fi^ to deliver up a bond pledged 



upon pavment of money borrowed^ of 
the aercndant, the breach afligned is^ 
that the defendant refufed to deliver 
up the bohd, and held well enough^ 
sutho* it is not laid that the mpaty 
w^ paid or tendered, it having beeo 
proved at the trial that the money was 
tendered and refufed. i« M 5» 

A profert is not neceflary on the affign. 
ment of a bail bond, nor is it necefoiy 
to fet out the witneifes names thereto 

. in the declaration. j. 121* 

Debt upon an arbitration bond, plea no 
award) replication (htwed an award and 
affigned breach in nonpayment of 16X. 
13/, rejoinder that there were other 
matters pending of which the aibitnu 
tOF& took no notice ; this is. a depar- 
ture, i. 125. ' 

Debt upon a bond, to profecute error in 
the HufinfSi ami to pay damages and 
cofts it jo^ment be affirmed, /Zr« that 
the writ was profecuted with efied and 
that the judgment is not yet a&med, 
repTtcatiou that the writ was nonprojed 
in the Huftings, demurrer^ and objected 
that it does not appear before whom 
the Huftings were holden ; zdijf that 
it is not (hewn that the writ is return, 
able^ but 6ver>ruled, and judgment for 
the plaintiff. L 123* 

AJfump/itf the declaration tXBaJhr Term 
18 Geo. 2. Plea of tender (of the fame 
term) before the exhibitinjg the bill; 
replication that the plaintiff fued a 
latitat anterior to the tender ;~ rejoinder 
admits the caufe of adlion accmed be. 
fore the filing the bill> but demes that 
he promifed before the latitat wa» 
iffued; demurrer. i. i^i» 

When an attachment of privilege is rei 
plied to fave the ftatute of limitations, 
the tejie need only be (hewn without 
continuances, for it is like aa. original. 

1. j67« . 

Leave given to wishdraw non efi faBum 
to a l^nd, and to plead the ftatute of 
gaming. • i. 177. 

Trefpafs at Teddington, defendant jiifUnes 
for damage feafant at Kingfion, and 
that he impounded the cattle at Ted» 
dington is good without a traverfe. 

i. 2t9. 
Duplicity 
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Daplicity in a plea muft be (hewrn. 

i. 219. 

Leave given to add a plea after two terms 
fince the firft pleas pleaded. i. 223. 

The defendant was permitted to plead a 
fbecial juftiiication after he had pleaded 
, the general iffae, upon terms, i. 254. 

Debt on a bye-law for not paying zs, 
per ann. qaarterly, the breach need 
not aflign the days of quarterly pay- 
ment. . ^ i. 281. 

After a plea irt abatement and demurrer 
the plaintiff muft pray a re/pondeat 
mtdeiTy and not judgment in chief. 

i. 302. 

JW/ hahutt in tenement is is a bad plea to 
zxi.ajfumpjit for the ufe and occupation. 

1.314- 

The manner of pleading records of infe- 
rior courts, i. 318. 

In an adlion for difturbing the plaintiff 
in his pew at church, it need *not be 
laid that, he repaired it aeainft a mere 
ftranger ; altter in a diQ)ute with the 
ordinary. i. 526. 

Scire facias agaihft bail who pleads there 
wa^ no ca, fa, againft the principal, 
replication^ there was, rejoinder that it 
did not lie 4 days in the office, this is 
a departure. i. 334. 

Affault and imprifonment, the defendant 
juftifies under capias ad refpondendumi 
the plaintiff replies that the defendant 
releafed him from the arreft, and after- 

. wards arretted him, and prays judg- 
ment, becaufe the defendant hath 
acknowledged the trefpafs; this is 
nauehti for the plaintiff ought to have 
maoe a new aflignment. ii. 3. 

Imprifonment, the defendant juftifies 
•under dixapias in debt in a bafe court, 
without (hewing that a fummons iffued, 

. and well enough. ' ii. 5:. 

Debt upon a bond to fave the parifh 
harmlefs from abaftard; plea non dam- 
nifcatusy replication that plaintiff paid 
5/. rejoinder that the defendant main- 
tained the thild; verdift for tbe 
plaintiffj obiedted in arreft that it did 
not appear the baftard was bom in the 
parifh, but over-ruled. ii. 5. 

Vil debet to a bond is bad upon a gene- 
iral demurrer, ii. 10. 



Debt oh a bond to fave the plaintiff 
harnUefs from expences by reafoh of 
naming a clerk to a curacy, or from 
fuits by rcafon thereof ; plea non dam^ 
nifUatus \ replication affigns for breach 
tHat the plaintiff was obliged to pay 
fuch a fum bj reafon of fuch nomuia- . 
tion, but doth not fay how he was^ 
obliged, and held well enough upon a 
, demurrer. ii. 11. 

An attorney pleads non affiimpjit as to all 
except i/. py%d, and as to that fumj 
that he is liable to be fued for it in the, 
county conn j){ Middle/ex ; plaintiff 
replies that the defendant is privileged 
from being fued there ; upon demur- 
rer judgment for the plaintiff, ii. 42. 

A term for 500 years muft be pleaded to 
be by deed. ii. 49. 

Trefpafs hy the lord againft commoners 
for digging up coney-burrows, plea a 
Q>ecial juftification to abate nufancei 
demurrer, judgment for the plaintiff. 

ii.r5i. 

Speciaf pleading in 2i/ti. fa. againft ball. 

ii. 61. 

It is a rule in pleading that where the 

' plaintiff replies new matter, he muft 
conclude with an aijerment that the 
defendant may have an opportunity of 
anfweririg the new matter. ii. SS. 

The defeiidant, as to all but 10 guineas, 
pleads non affumpjtt, aind as to that fuhi, 
he fays he is ready, and has always 
been ready to pay the fame, and bringtf 
it into court, this is a bad plea and not 
.iffuable. ii. 74. 

Whoever claims an eafement muft^ plead 
It A)ecially. ii. 173. 

In debt on a bond with condition for the 
payment of money on or before fuch a 
day ; plea of payment before the daj^ 
to wit on fuch a day^ is good. \u\']Z* 

Where matter pleaded under a videlicet is 
or is not material. i^* 335* 

The plea of ««/ tiel lecori muft be figned 
byaferjeant. ^' J4- 

Declaration and pleadings in quare tm* 
pedit, ii» ' 74* ^c* 

Quodcunti &c. in trefpafs is well enough 
upon a fpecial demurrer^ ii. 203/ 

Leave given to withdraw the general iffue 

in trefpafs' and imprifonment, and to' 

' ' plend 



A TABLE OF THE PRINCIPAL MATTERS^ 



plead a fpecial juftification upon terms, 
and waiving privilege of parliament. 

ii. 204. 

In ajfumpjiti defendant pUads his privi- 
lege of a 60th clerk in chancery, 
plaintiff r^///Vi that the defendant was" 
difthar^ed out of prifon upon the in- 
folvent debtors aft, and affigned his 
office to the clerk of the peace for the 
benefit of his creditors, upon demurrer^ 
judgment for the plaintiff; firft the 
defendant is concluded to fay he has 
not affigned his office, becaufe it appears 
by the replication that he has ; zdly^ 
defendant ought to have alledged that 
heis aftually attendant on his office. 

ii. 228. 

Declaration in quare mpedity the plaintiff 
makes title as truilee of a term of 500 
years under a fettlement in l7o5 ; the 
defendaivt the patron of the incumbent, 
pleads that before the fettlement one 
P. C./enior was feifed, and 10 /^K 3. 
fuffered a recovery to the ufe of truftees 
for 1000 years which is ft ill fubfiftirig, 
and fays that nothing paffed to the 
plaintiff by the fettlement in 1 706, the- 
defendant the incumbent makes title 
under the other defendant his patron as 
heir in tail of P. C. junior^ and tra- 
vcrfes that P. C.juhior was feifed in 
fee as is alleged in the declaration, 
and iffue is joined on th^t traverfe; 
the plaintiff replies to the patron's plea, 
and alleges that P. C junior being 
feifed in tail. 5 Attn, levied a fine with 
proclamations, whereby he became 
feifed in fee before the fettlement in 
1706, and that the term of 1000 years 
is thereby barred for want of entry and 
claimi ^c, the defendant the patron 
demurs, judgment for the defendant, 
becaufe the partifes to the fine at the 
time of levying thereof nil bahuerunt 
in advocatloney the faid term of 1000 
years being a fubfifting; term, and was 
never devefted or ti^rned to a right. 
i.23Si^34> 235, 236, ^r. 

^ctrejael^s to (hew caufe why the plain- 
tin (hould not haye execution on a 
judgment; the defendant pleads that 
the plaintiff '* ought not to ha've his 
^Siojtf inftcad of ought not to ha^vt exe^ 



cut Ion," and held well enough on de^ 
murrer, ii, 25 1» 

The court refufed to pernait a defendant 
to add the plea of the iftatute of limi- 
tations, upon an affidavit that the de«. 
fendant's attorney was not inllrudled 
what to pldad at the time when he 
pleaded the general iffue, in an ac« 
tion for deflowering the' plaintiff's 
daughter per quod fervltlum amljit ; 
this plea is not to be favoured, becaufe 
it does not go to the merits, but ex. 
eludes them. 11.235* 

The title of a declaration made agreeable 
to the truth of .the fad, to let In the 
defendant to plead a dilatory plea, viz. 
that Mr. Wuhs was out-lawed. 

ii. 2^5* 

Debt upon an arbitration bond, def^- 
dant pleads no award, plaintiff replies 
and fhews an award to pay 16/. 10/. 
' and cojisy ^c, and affigns a breach for 
nonpayment of the i6/. 10/. onlj, and 
good. ^ ii. 267. 

Replevin for taking the plaintiff's cattle; 
avowry that the defendant took them 
damage feafant ; plea In bar that the 
place in which, ^c, is part of Eaji^ 
field, that the plaintiff is feifed of lo 
acres of land in B, and claims right of 
conimon in Eafi-field for a certain 
time, and put in her cattle ; the defen^ 
dant replies that there are in B. two 
fields, £^7/? and Weft^fisld, and that 
the owners thereof intercommon while 
they lay uninclofed for a certain time, 
that there is a cuftom to inclofcj and 
that fuch inclofure 'is freed from com- 
mon of any other perfon, and that the 
perfonfo inclofing, thereby frees and 
^ difcharges all the uninclofed, from all 
common in refped to fuch land in- 

. clofed, that he inclofed the place in 
which, ^f. whereby all the. unin- 
clofed lands were freed from his right 
of common, and that the place inclofed 
ought to be free from common df any 
other perfon, and that the cattle were 
there of the plaintiff's own wrong after 
the faid inclofure^ doing damage ; the 
plaintiff rejoins that Ihe put hi the cat^ 
tic till the defendant took them of his 
own wrong, and tra<verfes the cuftom ^ 

5 ^^ 
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to inclofe; upon tfhich tfaverTe liTae 
is joined, vcrdid for the pUiintiff ; a 
new trial ordered for mifdirdflion of 
the judge. ii, 269. 

Trefpals for breaking and entering the 
[daintift's houfe, and fearching for and 
carrying away his' papers; £he dcfen- 
dants juft'tfy under a warrant of a fe- 
CitX.2JJ oi ^\^i platnttff repltesy de in- 
jurta/ua propria ; the jury find a fpe- 
cial verdift which fets forth that an 
information was made before a fecretary 
of ftate^ that the plainti^ was con- 
cerned in writing and publilhing the 
Monitors who thereupon granted a 
warrant directed to the defendants to 
feize the plaintiiF and his books -and 
papers, taking with them a conftable, 
Ivhich they executed, and carried them 
before the Laiv Clerk , who is ap- 
pointed afllftant to fecretaries of ftate 
by patent ; that the like warrants have 
frequently been iffued fince the Revo- 
lutiott ; that no demand was made by 
the plaintiff of a copy of the warrant, 
nor did he faring his aftion within 6 
months after the fafts done by the de- 
fendants ; aft'er two folemn arguments, 
'judgment for the plaintiff, that the fe- 
cretary of ftate's warrant is illegal, and 
that neither the,fecretary of ftate, nor 
the defendants the meffengers are with- 
in th^ftat, 24 Geo, 2» c. 44. ii. 279. 

^refpafs for flopping the waggon of the 
plaintiff^ and feizmg and taking from 

* * the cattle drawing the fame a pair of 

iron geers ; the defendant pre/cribes for 

toll through the ftreets of Gawjlrongh, 

*" in confideration of repairing divers 

, ftreets there, and to diftrain for the 
fame; the plaintiff replies de injuria 

, Jua propria, and traverfes the prelcrip- 
tion, verdift for the defendant, ui arreff 
erf" judgment, the* prffoription was ad 
judged ill, becaufe it doth not fay that 

'. he repaired all the ftreets there, and 

; the plaintiff might be paffing with his 

; waggon through a ftreet which he did 
not repir. ' ii. 39^, 

beclaration for fuing the plaintiff mali- 
cioufly in an infenor court which had 
r^o jurifdidion of the caufe. 

ii. lot, 303. 



Declaration for a malicious profecQtioii 
upon an indi^lmcent. ii. 3104 

In trefpafs for imjitounding the plaintiff 's 
. cattle and keeping them in the pound 
fo clofely confined together that by 
reafon thereof one of the beafts died ; 
the defendant pleads the general iffue, 
and idly, juftifies that he took them 
damage feaiant; the plaintiff r^r/Z/Vx de 
injuria faa propria ; the jury found fof 
, the plaintiff upon the general iffge, and 
gave the value of the beaft in damages} 
upon the other iffue they found for the 
defendant ; adjudged that the dyiriga)f 
the beaft in the pound is only Grava^ 
«r^», and need not beanfwered in tref. 
pafs ; ' judgment for the defendant. 

ii. 315. 

Declaration for a misfeafance and negU-i^ 
gence agkinft a perfon imployedby the ' 
plaintiff to navigate his boat with malt 
in it from fuch a place to fuch a placei 
and a count in trover joined, ii. 3 19^ 

Declaration in a fpecial aftion upon the 
cafe againft an attorney for negligence 
in the duty of his office, in not caufing 
a perfon in jprifon at his client's fuit t« 
be charged in execution, by reafoii 
whereof the prifoner was difcharged by 
writ difuperfedeas. Vu ^l^. 

Debt, on. a bond; the defendant*s plea 
confeffes that the bond is his deed, bat 
that before the 25th ofi pBoher 1760^ 
he was a fugitive, and in February 
lyCz, returned to taike the benefit of 
the infolvent debtor's aft ; that before 
the ad he was indebted to the plaintiff 
in the fum in the condition, who ar- 
retted him for it before he could takd 
tlie tenefit . of the ad, and being in 
prifbn in November I'j&z, executed the! 
bond and was difcharged, that on 21ft 
of Fehruary 1 7 6^, he iorrendered him- 
felfto the King's Bench prifon^ and- in 
March 1763, was difcharged at the 
feffions under the infolvent debtors 
aft, whereupon he prays judgment, and 
that his perfon may be ducharged from 
the execution of the judgment ; opon i. 
general demurrer judgment Wa3 for thd 
plaintiff, becaufe the defendant hadnot 
furrendered himfelf and taken the be- 
nefit of the aft within a rcafonable time 
\ after 
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iA6r his return from iflbtoid, but was 
arrefted aiul cominued in gaol five 
jnoQths, wheri he might have had his 
^aieas corpus and furrendered himfelf 
in order to take the benefit of the faid 
adt, much foener than he di^d. . 

^ , . ii. 33** 333* ^^• 

lX^Bi upon a bond^ with a condition, for 
Ylie payment of 350/. in one month ; 
*iic defendant prays oyer of the bond 
axid condition^ and plead$ that it ,was 
S^^cn and executed upon a kicked and 
corrupt agreement^ to ftifle a profecution 
^Cor perjury againft five perfons, and 
<X>ncludes therefore it is void in law. 
"Upon demurrer this was adjudged a 
■ SCKxlplea. ii. 341 to 54.7. 

^^^ ^r>epfcvin, the pia int iff declares for tak- 
^ri£ his cattle at M. the defendant 
pleads nM eepit modo ^ forma ; the 
I>laintiff at the trial proved the cattle 
"^^^^xt, in the defendant's cuftcdy at M. 
^"x^d the defendant proved they were 
^>r'iginally taken at //• judgment for 
-^^^^^l^c plaintiff* ii. 554. 

^^^^^^rc the defisndant pleads a (ham plea, 
■^Jrse court will not give him leave to ^ 
^i^^ithdraw it and plead the general 
^-^ ^^?iuc. ii. 369. 

^^ "^^ enant for payment of money cannot 
^^« pleiaded to be difcharged without 
j^ ^i^. . * ii. 376. 

^^vhat cafe accord and fatufaBion mufl 
•^^a--^^< pleaded to be by deed, ii. 86. 

J^ether a replrvin below can be pleaded 
^^^^ '^ ^ibar to tre/pa/s in C. R ? ii, 86. 
-^^^^^mpjit lies for petit cuftoms. ii. 95. 
^^"^z/pa/s for impounding the plaintiff's 
^c^aare; the defendants plead damage 
^^.^^ttfiant to the King in his foreft of 
^Valtbam ; the plaintiff replies and 
"^hews his right ot common in the place 
^n whichj&r. the defendants rejoin that 
'^e mare was mangy and doing damage, 
•^nd therefore'they took aiui impounded 
^r, becaufe fhe was wrongfully and 
^mlawflilly in the foreft ; the plaintiff 
Surrejoins and traverfes that the mere 
iras wrongfully and unlawfully in the 
^orefi ; the defendants take iffue on the 
4rwerfi demurrer and joinder \ the 
defendants rejoinder is a departure 
£tNn their pka. ii. 96^ 97, ^c. 



Whoever makes the firft fault in pleading 
ihali have judgment againft hira. 
* . ii. loo* 

Declaration in hue and Cty^ and general 
ifluew ii. 105, ^r. 

Nal tiel record is replied (to a plea of a 
recovery in B, R. pleaded in bar,) and 
concludes with an aiverment^ held good. 

ii. i»3- 
The praftice, as to being bound to plead 
iffuably an order of a jud|;e. ii. 1 1 7. 
Declaration in do^wer; defendant pleads 
tW9 pleas, ill, ne unque accouple^ 13 c» 
2d, ne unque feijte que dtywer^ plaintiff 
replies to the firft plea, a decree in the 
court oi arches that the demandant was 
the wife, and is the widow of y. R> 
and joins iffue as to the 2d plea: the 
defendant demurs to the replication to 
the firfl plea ; and plaintiff joins in 
demurrer ; ^venire facias is awarded on 
the iffue, and continuances on the de^ 
murrer^ and final judgment is entered 
for the defendant upon the demurrer % 
. no refpedl being had to the iffue 
joined to the country. ii. 1 1 8, csV. 
Copyhold lands mull be pleaded to hofve 
been demifed and demifable time out of 
mind by copy of court rolU and a copy- 
hdd cannot be created within the time 
of memory. ii. 12^. 

Debt on a bond to indemnify the plaintiff 
from charges of a baftard child ; plea 
that the mother took the child away, 
replication that it hath fince become 
chargeable to the parifh, and the plain- 
tiff hath been obliged to pay, 13 c. re- 
joinder that the child was in the 
mother's keeping, and that it was not 
in the defendant's power to take it 
from her, the plea held bad on de* 
' murrerj judgment for the plaintiff. 

ii. 1 26, 1 27, 
Covenant upon a le^.fe made by the com* 
mittee of a lunatic^ will not lie for the 
committee^ becaufe he cannot (by law J 
make fuch a leafe. ii. 1 30. 

AJumpfit to pay plaintiff 2/. ptr cent, to 
procure a purchafer of the plaintiff's 
place of furveyor erf" the baggage of the 
port 0^ London, is bad, and contrary to 
the ftatuteagainU the fale of offices. 

ii. 133. 
A plea 
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A /led puts le darrein eottttttuattce can- 
not be rejefted by the court if it be 
trerified by an affidavit. ii» i.37« 

In ^plea puts le darrein conttnuaiice that 
detendaitt became a bankrupt, ^c. it ' 
• muft be atfeged that he hath* con- 
fornied, ^c* ii. 1 39. 

Affumpjit againft the defendant for money 
lent to a third perfon is bad, even 
after a verdift. iL 1 41 . 

Want of [5led?es cannot be taken ad- 
vantage of m error brought upon a 
judgment by ml dtcit, ii. 142. 

Covenant, as heir upon a leafe for years, 
and affigns for breach the loant ofre- 
palrsi defendant pleads that the leflbr 
was only tenant for life, and traverfes 
that the re<6erfion was irt him and his 
heirs ; this is well pleaded. ii- 143. 

A (pecial adion upon the cafe for falfly 
and malictoujly fuin^ out a comtniilion 
of bankruptcy^ which was afterwards 
fuperfeded, is a very proper adion at 
law, though the Lord Chancellor has 
power to give 200/. damage- by 
Hatute. li. 145. 

Debt on a bond, plea of pafyment before 
the day is ill upon demurrer, ii* 1.50. 

Debt for an annuity granted, by the de- 
fendant to the plaintiff in coniidera- 
tion of faithful fervice, for her life, 
defendant craves oyer of the deed, 
whereby the. defendant covenants to 
pay the annuity if the fame be per- 
lonally demanded, and pleads that, the 
plaintiff did not demand the annuity; 
upon demurrer thereto, judgment was 
for the plaintiff. ii.22i. 

Reple^vm^ avowry that defendants were 
owners and occupiers^ of certain nief. 
fuages, tind prefcribe for common in 
the locui in fuo, and avow damafefea- 
/antf this is a badprefcription. ii. 258. 

In debt upoh an obligation againft the 
'^eciitors of an executrix, the defen- 
dants plead fully admiuiftered except 
goods to the value of ten pounds. . The 
plaintiff replies and prays judgment as 
to the 10/. and further fays, that on 
the day of fuins; forth the original writ 
the defendants had ^oods of the tefta. 
tor to the value of the refidue of the 
debt over and above the faid io/« and i 



concludes with an averment ; thi*was 
held to be a good replication, though 
it was objeded that the plaintiff ought 
to have accepted of the 10/. and 
prayed judgment for the fame, and of 
^ffets in future quando acciderint ; or 
ought to have replied iingly that de- 
fendants had affets in their hands ultra. 
the 10/. and to hare gone to ilTue there- 
upon, iii, 52, ^6^ 57. 

It is a fundamental rule, that where-ever 
a particular ejtaie is pleaded, it mufk 
be (hewn, and derived out of and fr6m 
^^feejiikple ; fee the good raifon for 
this rule. iii. 72, 

See Account* iii. 113, 1 14. 

T-he defendant cannot plead «o» ajfumpjit 
to all the counts,, and a tender as to 
part. iii. 145. 

See Traverfe and ^ludre impedit. 

iii; 234. 

Where you plead over you cannot objeft 

to want of. form* iii. 297. 

See Adminijiration. iii. 2. 

AJJumpJit by Jackfon againft Harriot 
Ford, the pica in bar beginning thas^ 
('viz^) and the faid Ann fVhite who is 
fued by the name o£ Harriot Ford, ^c» 
was held ill upon fpecial demurrer. 

iii.4;3'- 

Declaration in trefpafs for taking, driving 
and carrying away the plaintijff's hog. 

iii. 2Q. 

I/?. . Plea not guilty and iffue thereon ; 
2d. Flea in bar that the defendants 
took the hog. damage feafant. ibid. 

Replication to the fecond plea, that after 
the taking and impounding the hog, 
the defendants converted the hog to 
. their own ufe. iii. 21., 

Dismiirrer to the replication. ibid. 

Joinder in demurrer. iii. 22, 

Declaration in an aflion upon the cafe 
upon a warranty of a mare to be found 
when fhe.was lame. iii. 40. 

Declaration in debt upon an obligation 
againU the executors of an executrix 
of the obligor. . , . iii. 52. 

Defendants crave and fet out the oyer of 

. the obligation and condition, and £rfUy 
plead payment by the executrix after 
the day. ibid. 

zd* Flea, that the plaintiff and the exe- 
3 cutrix 
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cutrix did account together, and that 
fhe^ "^vas in arrear and indel^ted to the 
plainuff in 466/. for which (he gave 
hiiTi a bond and a warrant of attorney 
to^ confefs judgment, which he re- 
ceived, had and accepted in full fatis- 
^^ion of the money due on the bond, 
whioli judgment was entered of record; 
and a writ of^^ri facias was executed 
upon the goods of the executrix for the 
debt and damages. iii. ^3, 54. 

3^' I^i^a^ like the fecond, except that it 

, dotH not fet forth a fieri facias iffued 
and executed. "i« 55- 

A^h. ^leuy flene aiminiflraiit except 
goo<ds to the value of 10/. iii. ^^. 

^^plicrtxtion to th^firft plea^ that the exe- 
cutrixdid not pav the money after the 
day, and concludes to the country. 

_ . iii. 5^. 

A^'f ^';^ to the fecond plea, that the 
Plaintiff did not receive and accept the 
^ricl and warrant of attorney to con- 



^S^^^^udes to the country. iii, ^6 

■* '^e lij^g uplication to the third plea 



judgment iii fatisfadtion ; and 
' vto 
fpU 

^Y^'^twn to the fiurth plea. The 
P'aiTitiff prays judgment as to the 10/. 
I) ^lie defendants' hands ; and further 
^X^^ that on the day of fuihg forth the 
-^*Sinal writ, the defendants had 
^^j!?<3s of the teftator to the value of the 
£: .^ijlue of the debt, over and above the 
j^^ 16/. and concludes- with an aver- 

Dec/^^^' . . ^ : ui. 56, 5 7. 

^9-ation in trefpafs quare claufumfre^ 

*f ^^«r/, and trod down and confumed 

^^^ grafs and com, and reaped, ait 

^"^n and carried away, ^c. the grafs 

2^7^^ com, . iii. 66. 

* ^^Qunt for mowing, reaping, and car- 

^^tigaway, 13 c. other grafs and corn. 

3^ ^^ ihid, 

2^J '^/ftf, the general iifue. . iii. 67. 
A^j Jjlftf in bar, as to breaking the clofes, 
^^Sirig the j^rafs, and eating up other 
. p r^8> and with carts, l^c. fpoilmg the 
^^ <rf'. the clofes, defendants fay, that 
.^^^^ P. JT. before the time when, 13 c. • 
^^s intitlcd to the (aid clofes for the 
^^amder of "a tierm of ninet^-qirie 



years determinable upon the death of 
the faid P. K. who demifed the fame 
to the defendant J. W, to hold the 
fame for one year, and fo from year tp 
year fo long as it (hiould pleafe the faid 
F. K. and the defendant J, W. and 
the eftate and intereft of the faid P. K. 
ftiould continue therein ; by virtue of 
which demife the faid 7. W. entered 
and was pofTefTed, the faid P. K. being 
then living, and his intereft ftill con^ 
tinning therein. And being fo poiTefr 
fed the faid J. before the times when, 
13 c. ploughed and fowed the faid 
clofes with corn. And the faid P. K. 
after the faid J. W, had fo ploughed 
and fowed, and before he had reajped 
and carried away the corn, and before 
the end of tlie faid ninety-nine years, 
and before the faid time when, I3c. 
died. And fo the defendants juftify 
the entering into the clofes and reaping 
and carrying away the corn, and ex- 
cufe themfelves for treading, 13 c. a 
little grafs upon that occafion. iii. 67. 
The plaintiff demurs, and (hews for 
cauies of demurrer, i^, That the de- 
fendants have not fet forth the com- 
mencement of the faid term of ninety- 
nine years.—---- — zdly^ That the de- 
fendants have not (hewn that P. if. 
at the time of the demife to the defen- 
dant J I W> or before was poffefFed of 
the faid clofes, but only that he was in* 
titled thereunto. iii. 69. 

The defendants join in demurrer, iii. 69. 
Declaration in an 2idivmQS. account againft 
the defendant as being the furviying 
bailiff of the plaintiff*. 
ift. Plea in bar ; the defendant protefting 
that he never was the bailiff of the 
plaintiff to render an account to him, 
but that «9. S. was his fole bailiff; 
trsLvcrks ^without this, that he the de- 
fendant and S. S, were the bailiffi of 
the plainti^ as he hath alleged in his 
declaration. iii. 74. 

2d. Plea in bar j the flatute of limita- 
, tions. ihid. 

^d. Plea in bar ; that defendant was 
governor of Fort Saint George, and 
that S. S. had the fcle managefnent of 
felling- the merchandizes configned by 
the plaintiff. iii. 75. 

[ dz ] * Replication 
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keplicatkn to the- firft plea takes iffue ' 
upon the /rtfv^Wd'. iii. 79. 1 1 

Replication to the fecond plea. ihiJ. i| 

keplteation to the tliird plea as to parcel I 
of the goods, avers that the manage- 
ment of the confignment was 'left to 
Sn S, by agreement between the defen- 
dant and S. S, as joint-fat^ors without 
the confcnt of the plaintiff, and this he 
is feady to verify. iii. Fo. ; 

The like Replication to 'the third plea as 
to the refidue of the goods. iii. 82.. 
Rejoinder tO the replication to the fecond 
plea, that the account did ik>1 concern 
trade and merchandize, and thereupon ! 
the fecond iffue is joined. iii. 83. 

Rejoinder to the replication to the third 
' plea as to parcel ; the defendant fays, 
that upon delivery over of the goods to 
S. S. all concern whatfoever of the de 
Pendant in the care, truft and manage- 
ment of the goods ceafed and was at 
an end. ' iii. 84. 

Tlie like . rejoinder to the replication to 
the third plea^ as to the refidue of the 
gobds. iii. 8f. 

Surrejoinder astO/zzr^^/ofthegoods, the 
plaintiff fays, tnaf upon delivery over 
of the goods to 5. 6*. all concern of the 
defendant in the care, truft and ma- 
nagement of the goods, .did not ceafe 
twr was at an end ; and thereupon the 
third iffue is joined. iii. S6. 

The Viktfurrejoinder as to the refidue of 
the goods, and thereupon the fourth 
-ilfue is joined. iii. 87. 

Verdii5l and judgment quod computet, 

iii. 88. 
Auditors affigned and continuances. 

iii. 89. 
Plea before auditors. ihid. 

Demurrer to that plea. iii. 92. 

Joinder in demurrer. iii. 93. 

Continuances by curia advifare mult, 

ihid. 
Final judg-mcnt for the pfaintiC iii. 94. 
tsatisfeftica acknowledged, ibid* 

A declaratiorl in cafe againft certain juf- 
ticcs of the peace of Surry y for refufing 
to grant a licence to xht plaintiff to 
keep an inn and an alehoofCf iii. 123. 



Declaration with a contiuuando quare 
claufa fregeruntf ceperunt^ et afportO" 
<verttnti^c, iii. II7. 

\fi. County for breaking and entering the 
plaintift's dofes, fpoiling the grafs and 
com,, and with Cattle, ^r. and for 
mowing, cuttine and carrying away^ 
the fame, and with carts, ^c. lyjoiling 
the plaintiff's foil. iii. 1 2^. 

2d, County for mowing and cutting grafs 
and com of the plaintiff, and carrying 
it away. ihid, 

3//. Count J for taking and carrying away 
other grafs and corn of the plaintiff. 

ifi. Plea, Not guilty, to the whole de- 
claration, iii. 129. 
zd» Plea, As to breaking and entering 
the clofes in the declaration, treading, 
^r. the grafs, and eating, ^c, the 
other grafs with cattle, and with carts, 
l^c, fpoiling, £sfr. the foil ] defendants 
plead in bar, that before any of the 
times when, i^c, one C //. was feifed 
[ in fee of the clofes in which, ^r. and 
I by indenture demifed the fame to J, K. 
j for ninety-nine years, if P, K, and 
• M, K, or either of them fhould fo long 
' live, to begin immediately after the 
! death of E. M. ^c. whereby J. K. 
became intitled to the faid clofes, cx- 
pedant on the death of £. M. ^c, that 
afterwards, and before any of the 
times when, l^c. the faid E, M, died, 
i^c and J, K, afterwards entered 
upon the faid clofes and was poffeffed ; 
and the faid M, K, afterwards died. 
And the defendants Further fay, that 
y, K, afterwards and before any of the 
times when, ^c, made his ay/7/ and 
the faid P. K, his executor, and died 
poffeffed of the faid clofes ; by which 
P. K, entered and was poffeffed ; and 
before any of the times when, ^c. de- 
mifed the fame to the defendant y. JV^, 
for one year, and fo from year to year 
as long as the eftate of P. K. Ihould 
continue. By virtuie whereof y. tF. 
entered and was poffeffed, and during 
the life of P. K. ploughed and fowed 
the clofes with corn, ^c, and before 
the fame was ripe and fit for reaping, 
P» K. died, whereupon his faid de* 

mife 
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niTeto 7* ^* ceafed^ and he deli-' 
"vcred up poiTcflion to the plaintiff to | 
'^'hopi the fame belonged ; and when i 
"^hc corn was ripe, the defendants en- 1 
—tcred and reaped, ^c, and fo excufe 
the trefpafs by taking the emhlementt, 

iii, 129. 
^^Hcattott to the pica in bar, as to part 
of the trefpafs, «i;/«. in Wall Park and 
The Three Pieces \ the plaintiff con- 
^ffes that C. f{, was feifed in fee, and 
^ the reft of the plea until the time of 
<<ieliverlne up poflefCon to the daintiff 
4jf the cTofes inp which, ^c. but the 
jMntiff further fays, that in the faid 
ieafe from C H, to J. K, it is provi- 
-^, that if the faid J. K ftiould let 
the premifes otherwife than from year 
to year, and that only to pafture and j 
not to tillage, it fhould be lawful for 
C. H. and nis heirs, ^c. to re-enter. 
And the plaintiff further fays, that the 
faid C. //• after making the faid leafe, 
and before any of the times when, ^c, 
being feifed in fee of the re<verfiony ' 
made his will and devif<;d the fame to 
one W. H» in fee, and afterwards died 
fo feifed ; whereby JV. H. became 
feifeds and before the firil time when, 
^c, bargained and fold to the plaintiff, 
by virtue whereof, and the llatute of 
ufcs, the plaintiff was poffcffed of the j 
reverfion \ and being fo poflcffed, the j 
faid W, H, releafed the premifes to ) 
the plaintiff in fee ; by virtue whereof, : 
and the^atute of ufes, the plaint iff was | 
feifed in fee, and was fo feifed ^t the I 
time of the ending of the leafe to the I 
faid J. K. and that P. ^. had no j 
licence from C, H, to let the clofes to 
the defendant J, W. to tillage^ fo that 
7. W. wrongfully ploughed, ^f. and 
that the defendants of their own wrong 
did this prt of the tre^fs in the de- . 
claration. And this, Ur* iii. 132. ; 
And as to the feme plea in bar as to 
breaking, ^c. the rejidue of the feid 
clofes, tne plaintiff replies, and con- 
feffes that C H, was feifed in fee, and ; 
the reft of the plea until the delivering 
up pofieffion of the reiidue of the clofes 
to tne plaintiff;^ but further fays^ that 
the plaifit^ff bcicre an4 ^ tb^ end of | 



the faid leafe of ninety-tune years, and 
before and at the time of the defendant 
J. IV.^% quitting poffeffion, was and 
ftill is felled in fee, and that defen- 
dants of their own wrong did the tref. 
pafs ; and trauer/es^ njulthout ih'ui that 
/*. K. was living at the time whea 

' J, W, ploughed the -clofes and fowed 
the fame with.corn. iii. 136. 

Rejoinder to the firft part of the repli^a^ 
tion^ confeifes the pronjifo. in the leafe 
for ninety-nine yearsj ai;id that C H. 
devifed the rexerfion to W. H. ^nd 
that W. H, bargained, fold ^ re. 
leafed tlie fame to the plaintiff, and 
confeffes the Jirjl tart of the replica" 
tioii ; but the defendants further fey, 
that the plaintiff did not re-enter dur* 
ing the term fubfifting } and this he i\ 
ready to verify, l^c. And as to the 
Qther part of the replication^ the defen. 
dants fay, that at the time of ploughing 
and fowing« P, AT. was livings and 
conclude to the country ; and there, 
upon iffue is joined. ^ti* 1 37. 

The plaintiff demurs generally to the re. 
joinder, as to the clofes called Wall 
Park and The Three Pieces; and the 
defendants join in demurrer, iii. 1 39. 

Declaration in reple^in^ for taking the 
plaintiff's cattle. iii. 155.. 

\fi. Cognizance, The defepdant, as 
bailiff to J, W, S, acknowledges the 
taking the cattle in the place in which, 
l^c, becaufe he feys, that the place is a 
wafte or common of forty acres in the 
parifti of W. and manor of W* and that 
within the manor, from time whereof, 
i^c, there has been another common, 
called W. Z>. of which oianor the feid 
J. W. S, at the faid time when, fcrV. 
was feifed in fee, and prcfcribes in a 

fu^ efi^te for a couvt Uet^ and that there 
las been a citftom for the court leet to 
xnake bje-lanjjs for ihe yrefervation of 
the commons within the manor, and to 
impofe penalties on the farmers and 
tenants of the manor, for breach thereof; 
and that the faid J. W, S. and all 
thofe, ^f. from time whereof, fe^r. 
have demanded, received and taken 
froip the perfons ofiending againft fucb 
hxc^laiuSf 



A TABLE OF THE PRINCIPAL MATTERS. 



bje-Iaivff the penalties incorred for 
breach thereof; and on non-payment, 
to didrain the cattle of fuch farmer or ^ 
tenant in any place v/ijhin the manor ; ] 
and that at the leet he'd after Michael- 
mas I7':'4, a bje-laivwTLS made, which | 
M fet forth with a penalty for breach 
thereof, and for aAing contrary to that 
hye-lanji) and all former bye-lanvs, and 
that the plaintiff was guilty of a breach 
of the byeo.U'Wf whereby a penalty of 
35/. was forfeited to the {aid J. W. S. 
and the fame not being paid apon re- 
quefti but being in arrear, ^he defen- 
dant as bailiff to 7. fV. S. dillrained 
the cattle in the place in which, ^c, 
being .within the manor, and juflly, 
^r. iii. 156. 

td. Cogntzance is like the firft, except in 
laying the cuflom to make bye Jaws a 
little different from the firfl. iii. 158, 

^d. Cognizance is different from both the 
others, in layiog the cullom to make 
bye'la*ws, iii. 1 6o. 

The plaintiff den^rs to all the cogniz- 
ances, generally. iii. 162, 

The defendant joins in demurrer^ iii. 1 63 . 

Declaration in caj^ for fpeaking the foL 
lowing words of a member of parlia- 
ment, (a;/«. ) " I expeded to have met 
« George Onflow ^ but find he is not 
<' here, for which I am rather fprry, 
«* as I came here with an intention to 
<* have told hini my' opinion of him ; 
** and if he would have waived his 
" privilege, I would have waived my 
" gown. I know him very well ; I 
" have carried letters from Mr. Onflow 
<« to Mr. Wilkesy full of profeffions of 
** friendfliip and fervice, which w^ere 
** never kept ; nor indeed is it to be 
•« wonc^crtd at, fmce it is notorious he 
" never kept his word, unlefs where j 
" his own intcrcll was concerned. As ; 
" to the inlliifdipg our members to ' 
«< obtain rcdrefs, I am totally againft ■ 
<* that plan ; for as to inftrutfiing Mr. ] 
" Onflowy we mii^ht as well inlbrud 1 
'* the winds ; and Ihould he even pro- ; 
«• mile his aflilianrc, 1 (hould not ex- | 
** jxnrl him to give it us.*' iii. .7S. 

id. Count* •• As to the inftrudling our 



" Members to obtain redrefs, 
" totally againft that plan ; for 
" inlVnifting Mr. Ofi/loivy wt i 
" as well inftrud the winds ; 
" (hould he even promife his affifl 
'* I (hould not exped him to g 
' " us." iii. 

TTie entr}' of an habeaj corpus dii 
to the Lieutenant of the Tonv 
London^ to have the body of 
Crofly\ Efq. Lord Major of Li 
before the juftices of the bench at 
minfter^ witK the return thereof b 
deputy lieutenant of the To^wet 
the judgment of the court thereu 

iii. 

Declaration \x\ cafe by bill againft a 

ber of parliament upk>n a writing 

pofed to be, a bill of exchange c 

by the defendant, according to the 

and cuftom of merchants. * iii 

Declaration againft the defendant fl 

indemnifying the plaintiff who b 

his bail in an adion in B. R. ; 

inftafice arid requeft, and upon tl 

fendant's promife and undertaki 

indemnify him. iii 

The defendant pleads that he bee 

bankrupt, and that the caufe of 

accrued before he became fuch. 

iii 

Declaration for diftuirbanceof comn 

pafture. iii. 

PUa, nof guilty. iii 

Declaration in trtn^er. The pi 

claiming a right to cut and take 

on a common, cuts five or fix 

which the defendants take anti 

away, and jointly convert to thei 

life. Defendants plead not guilt 

iii 

; Declaration in cafe upon an agreem 

writing, that the plaintiff fhould 

zjard in the defendant's clofe, a 

out not lefs than 20/. thereupon 

that the plain tiff (hould enjoy it 

life ; the plaintiff avers that 1 

build the jard, iffc. and enjoy 

fame for fome years as an ea/ 

and afligns for b reach ^thsit the 

dant wrongfully and injurioufl 

I llruded him in the enjoyment 

I faid eafcment. iii. 348 

I %d. 
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^^m C^unt in trover, iii. 3^1. 

iy^c/£3F ration indebtv^n an obligation by 
an ^dtxinrftratrix. iii. 580. 

i^- J^Jeas Neu eft fafiuTrt. ibid, 

2^. J^Ua. Craves oyer of the condition 
Mrlxich is to pay William Cooke his ex- 
cocitors, b*r. 8s. a week, during his life 
and his wife's life and the i^rvivor ; 
arid for the performance of articles of 
aSTT^ement which are fct forth ; where. 
*J*p*on the defendant pleads payment gf 
^fe^ 8s, a week accorc'ing to the con- 
<ii^ior) of the obligation, and the arti. 
^l^s 6f agreement/ iii. 380^ 381, l^c. 
3^- -^/-r/? to the like effcft with little! 
^^^.rnation ; bat the defendant fays, i 
^^^t the plaintiff hath not done fomc' 
^^^^^s, contrary to the faid articles of 
j^ ^Sreement. 

"^^P^i cation to the fecond flea in bar con- 

rj^Jp^-^des to 'the country. iii, 385. 

^J^ plaintiff demurs to the third plea as 

» peeing bad in point of fubftance. ibid,^ 

-^^i^cier in demurrer. iii. 386. 

^^^^ration in cafe, upon feveral promifes 

?^ainft Harriot Ford ; the defendant, 

^>^ the name of Ann White who is 

^•^ed by the name of Harriot Ford^ 

•v,yI^Xeads nonage^ 

^^ plaintiff demurs fpecially, iii. 413. 

.^'^aration in cafe againft carriert,for not 

^^^king care to carry goods from jB/V- 

. ^^^mingham to London, and to deliver the 

^[^me to ^ y. for the plaintiff's ufe ; 

2^^^^ieach of negligence affigned. iii. 429. 

-^^^^ County the like breach. iii. 450. 

'^ Cbuntj breach of promife affigned. 

2^ ibid, 

^*^^-^w pleas, not guilty, and did not pro- 

^>^ ^^nife, iii. 431 

'^^^claration in cafe againft the po/imafier 

^Ip/fwich, for wrongfully keeping and 

^detaining the plaintiff's letters dire^ed 

to him an vinreafonable time, which 

^ the. defendant pught to )iave delivered 

j^:^ to him. iii. 443, 

Wiftf, Not guiltyt ; ^ iii- 444- 

^elaration in cafe for difturbing the 

plaintiff in his right of common, and 

right to cut and take rufhes upon the 

common for litter for his cattle by an 

ancient cuftoix>« iii« 43 o^ 



Declarction in cafe againft defendants pa- 
yiors under the commiffioncrs for pav- 
ing the ftreetg, for raifing the pave- 
ment in the front of the plaintiff's 
hodfes in Gra^veUlane, by which the 
paffage and lights to the houfes were 
obftruded' iii. 46:* 

Sec Common and Commoners. , 

iii. 4r8. 
Entry of a writ c£ habeas corpus hy ftat. 
32 Car, 2. di reded to the nvarden of 
the Fleet, to bring into court a prifoner 
committed by certain commiflioners of 
bankrupt, with the *wltrden's return 
thereof. iii. 420. 

Count in quarr impeditkts forth that plain, 
tiffs were feifed in fee di the advoiv^ 
fon of AlUhallo'ws Honey ^lane in grofs ; 
that in March 1663, ^^Y p«fented 
Thomas Hutchin/on, who was admitted, 
feff, that the Archbijbop of Canterbury 
was feifed in fee di the adv/nJafon of 
Saint Mary le Bow in grofs ; and 
that William Juxon then archbijbop in 
O£lober \*)6z, collated George Smal- 
fwoodi that the fame archbijbop was 
feifed of the adi-owufon of Saint Pancras 
Soper4ane in fee in grofs ; ' and in 
June 1662 collated Samuel Dilling^ 
ham ; that the three churches were de- 
ft roved by fire ; and thereupon hy a 
Jlaiuie of 22 Car, 2; it was enadled 
that the three parifhes ihould be uni. 
ted, and that Bow-church Ihould be 
the parilh church of the three.parilhes, 
that the refpeftive patrons of the three 
churches fo united Ihould prefent by 
turns to that church only ; the firit 
- prefentation to be made by the patron 
of fuch of the faid churches, the en- 
dowments whereof were oi the greateft 
value; by virtue whereof the arch^ 
bijbop and plaintiffs became feifed of 
the advotvfon of BanvTchureh and the 
other two in fee as of one in grofs, and 
intitled to prefent to Bofw^church afore, 
faid; That after the Jiatuu the 
church of Bp<w became vacant by the 
death of George Sntaliuoody and Arch- 
bifhop Sancroft in 167Q collated 77- 
mothy Fuller \ that the church became 
vacant by the death of. Puller, a|»d 
Archhi(hop THhtfon ia 1693 as in 

hi! 
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his fectmi turn collated Samuel Brad- 
fori, who was afterwards created hyhop 
o/Rdcbefter^ and the church thereby 
became vacant^ whereby King George 
the Firft by his prerogative on the loth 
of July 1720, prcfented Dodlor Samuel 
Lijle to Bo<w-church witlj the other 
two churches who was admitted, i^c* 
and who was afterwards created bijhop 
of Saint Afapb\ whereupon Kin^ 
George the fecond on the i6th of y^/rr/ 
174^, prcfented Dodor Neivton in like 
manner who was admitted, ^c, that 
fiterwards the church became vacant 
by the relignation of Doftor Ne*wtony 
and is yet void, by reafon whereof it j 
belongs to the plaintiffs, in their tuntj 
being the thirds to prefent a fit perfon, 
but the defendants ninder them, 

iii. 214. 
The archbifhop one of the defendants de. 
i^un generally to the declaration. 

iii. 2x7. 
The other defendant pleads that he is 
far/on of the church on the prefenta- 
tion of the archh'tjbop \ that the plain- 
tiffs ought not to have their aftion. 
He admits the plaintiffs were feifed of 
All'hallonxjs Honey-lane^ and prcfented I 
Hutch'infdn \ that the archh't/hop yiSiS 
fcifcd of B(nV'cburchi and collated 
Smaltwood ; that the archh'ijhop was 
feifed of Satnt Pancras^ S9per4attey\ 
and collated Dillingham \ that the 
three churches were burnt, and that by 
X\it ftatute it was enadkd as in the de- 
claration ; and that thereupon the arch^ 
hijbop and the plaintiffs became feifed 
and intitled to prefent as in the decla- 
ration, and that Bo^'Church became 
vacant by the death c^ Smahwood^ as 
in the declaration ; but this defendant 
further fays, that Bow-church was of 
freater 'value than either of the other 
two churches ; and that the church of 
All-hallows Honey-lane was o{ greater 
n;alue than Saint Pancras Soper-rlanei 
nfiz. of fo much respectively per annum; 
by reafon wher^ot the archhijhap for 
the time-being became intitled to pre- 
fent to Bo^-cburch in the firft tum^ 
|)ie pkinti^s in the fecond tum^^ and 



the arcbhijhop in xht third htm. Thai 
true it is that Archhijhop Sauerofiy on 
the death o{ Smalwoodf did in hisfrfl 
turn collate fuller; and that the 
church became vacant hy the death of 
Puller ; but that thereupon, according 
to the faid ftatute^ it belonged to the 
plaint!^ to prefent in thtit fecond tum^ 
but that Archhijhop Tillotfon collated 
Bradford hy u/urpation* Thzt Brad' 
ford being in the faid church was 
created hi/hop of Rochefter^ and King 
George the firft prcfented Dodor Lrfte 
who was admitted, ^r. and Doclor 
Lifle being fo clerk of the faid churcb 
was created hijhop of Saint Afapb and 
King George the Second prcfented Doc- 
tor Ne<wton who was admitted, ^c^ 
and afterwards the chutch became va* 
cant by the refignation of Dodlor Neiv^. 
ton, by reafon whereof it belonged to 
the prefent archhijhop to prefent in his 
third turn, and that thereupon he coU^ 
lated this defendant before the iffuing 
of the plaintiff's writ,.by reafon where^ 
of this defendant is ftill parfon impar^ 
foned, and this, ^c, wherefore, ^c^ 

iii, 217, 
The plaintiffs join in demurrer with the 
archhijhop, and pray judgment and a 
writ to the bijhop, iii. 220, 

The plaintifFis as to the plea of the otbe£ 
defendant fay, they ought not to be 
barred, hccskufe proteJHng that All-baU 
lows Honey- lane was not at ' the timQ 
of making the {2A.dL Jiatute o£ greater 
value than Saint Pancras \ proteJUmg 
aifo that Archhijhop Tillotfon did not 
ufurp upon the plaintiffs. For replica^ 
tion the plaintiffs fay, that the church 
became vacant by the refignation of 
Dodor Newton, and it belongs ta 
plaintiffs to prefent in their third t»rn„ 
yet the defendants hinder xhtm, witb^ 
out this that it belonged to the plain- 
tiffs to prefent at the fecond turn when 
the church became vacant by the ^eath 
of Puller as this defendant hath aU 
leged in his plea. 
The defendant [the incumbent] demurs 
to the. plaintiff's replication, and (hews 
for fpecial caufe that the plaintiffs have 
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uot fntvrrfid any mi##ipf* •ff^H al. 

kgcd in the plesj but have travtrjei 

ntater rf ia%v. ui» 2 £ i • 

The plaintifi join in demurs. iiid, 

Cvmt ki ^are impedit fets forth that the 

plaintUB wei« iei^ed of the «4/<v«(i4^« of 

the ckuich in gio(s, and the fame being 

vacant in 1 765, they prefented DoAor 

Mnrion^ that in 1 77 1 the chttich bccajne 

void by the death Do^or Mttriw, and 

is ftill voidL and it now belongs to the 

phimiS to prefent thereto^ but the 

defendants hinder them. iii.468. 

TbebiCbop pkads that be daimi no right 

btt a« ordiM4iiy^ iii. 469 . 

Tie incmnbent pleads that he is pMrfbn 

tmp^rfinee on the prefentation of the 

t^/^nt King whofe title is deduced 

mm King Charles the Seeottiy and that 

ti>e ehurch being vacant by the death 

of Ckiftor Burtotti his frefitit Mokfty 

prefented the defendant the incumbent ; 

'wj^hout thii that the plaintiffs were 

feifeci.of the ad<vofw/on as they have 

alleged. iii. 469, 470. 

Xifli^^tiott to the plea of the biihop, but 

"^ic to the biihop to ftay until the plea 

^ dtetcrmined betyi^een the plaintiffs 

and the incumbent. — Iffuc is alfo taken 

wppn the incumbent's tra^erfe^ and 

joiried, and a njenlre facias awarded, 

, iii. 472. 

The ji^ find a fpecial verdidl. 

iii. 473 to 483. 

Peclex9-4tti(m in trefpafs for breaking and 

cp^ering the plamtiff's houfe, and con- 

*w^oing there for fix hours, making a 

%T^^l difturbance and affray therein, 

^^ wrenching and forcing open the 

^c>f%t-door8, drawers, chefts, cupboards 

*^<i cabinets of the plaintiff, and the 

S^H^s, chattels, wares and merchandizes 

^ the plaintiff there found, toffing, 

^«*ibling, damaging and fpoiling, to 

Tk/'^ plaintiff's damage. iii* 292. 

The defendant demurs, and for caufes of 

dexxjQjjer (hews thefe (v/z.) for that 

ti^^ plaintiff hath not fpecified the 

P^ods and chatteb, ^r, fuppofed to 

'^'V'e been tofled, tumbled, damaged 

*^^ fpoiled : and for that the charge 

®*^ 'Wrenching and forcing open the 

^^^udpon^ drawers, che^ o^boardi 



and cabinets is not alleged with fuffi. 
cient certainty, (to wit) for that it is 
alleged that defendant wrenched and* 
forced open the faid clofbt-doors, 
drawersi, cfr. and for that, the number 
of the clofet- doors, drawers, ^r. is 
not fpecified. iii. 292, 295* 

The plaintiff joins in demurrer. 

iii. t95* 

Declaration in trefpafs for an aflault and 
putting out the plaintiff's eye with a 
lighted fc[uib confifting of gunpowder, 
^r. lit. 4a3« 

Declaration, in debt upon an obli^tion 
agalnfl one of the furetifs therem for 
honefly and fidelity of a broad.clerlc 
to a brewer. iii. 530. 

The defendant craves oyer of the condi* 
tion, which is fet forth, at^/Si pleads firft 
that it is not his deed. iii. c^i* 

'^t pleads 2dlyy That at the time or the 
making the obligation, the plaintiff 
carried on the trade of a brewer on his 
own account only without a partner, 
and until fuch a day and year, when 
the plaintiff entered into partnerfhlp in 
the trade with one J, D. and that all 
the time the broad- clerk ferved the 
plaintiff alone, he ferved him honeiUy, 
and accounted to him juftty. 

The plaintiff replies and affigns a breach 
of the condition, that the broad clerk 
received fuch a fiim of- money on the 
partnerfhlp account, and did not ac- 
count for and pay the fame to the part- 
ners or either of them. ^ iii. J54^J« 

Demurrer to the replication, and a join* 
der in demurrer. iii. ^35". 

Judgment for the defendant that tho 
breach afugnied is not within the con^ 
dition. iii* 5^39* 

Declaration in a writ Of right patent. 
Plea the general iffue, whereupoathe 
mift is joined upon the mere ri^ht. 

iii. i^io. 

The whole proceedings in a writ of right 
patent. iii. ^41 to 564* 

See Scire facias, Traverfe, Jurifdi&ion^ 
Departure, A£iioH on the Cafe, Re* 
plrvin^ Variance^ Marriage, friviUgu 

Fledgis* 
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Pledges* 

Pledgee to profecute may be found at any 
time pending the fuit. i. 226. 

Poor. See SettUment. 

Portions, 
See Tonuer and Autborltj, 

Possession. 
TBc pofleffion of tenant at will is the pof. 
feffion of the IcfTor. i- ' 77- 

Postmaster. 

An aflion upon the cafe lies agatnft a de- 
' pun' poftmafler for wrongfully keeping 
and detaining the plaintiff's letters di- 
ie6led to him, an unreafonable time, 
* which the defendant ought to have de- 
livered to him at his place of abode in 
Iffw'tch grath, iii. 443. 

POSSESSIO FRATRIS, &C. 

Some doftrine upon this fubjed. 

iii. 516 to 528. 
Sec Heir. 

Power and Autkoritt. 

Power under a .marriage fettlement « to 

give to the childxen of the marriage in 

•; inch fiiares, l^e. and for fuch ^aie, 

l^e. if there be but one child of the 

marriage, fuch child muft. have the 

- whole eflate which was fettled, ii. 336. 

JJfurpid ponuer \ whether a houfe burnt 

l»y a mob is a burning by an ufurped 

power within the meaning of a policy 

• : of infurance. ii. 363. 

Power under a fettlement to appoint to 

. the children of the marriage is llriftly 

confin^^d to thofe children. ii. 369. 

A father having a power to eppoint por- 

: tions to younger children, to be r^iied 

at all events, cannot annex a conditipn 

. to the appointment of any child's (hare* 

i. 224, 
Power whether properly executed* i. 270. 

Practice of the Court. 
Praf^ice as to pica in abatement, i. 16. 



i A (hairi plea is not a fpecial plea. i. 29. 

Where bail is filed there muft be a plea 
demanded in writing, altho' a notice 
to plead be upon the declaration. 

i. 134. 

The defendant muft take the declaration 

• out of the office and pay for it before 
the plaintiff's attorney is obl]Q;ed to 
receive his plea. 1, 173. 

Leave to withdraw non efifaaumy and to 
plead the ftatute agauift gaming. 

1. 177. 

After time given to the defendant to juf- 

tify his kdi, and a rule to plead liTu*. 

ably, l^c. a plea of recovery in B. R, 

was fet afide with cofts. iii. 35. 

See title Notice. iii. 147. 

A Declaration aa ?i fcire facias to revive 
a judgment returnable the laft return 
of a term, may be intitled of the fame 
/^nw generally. iii. 154, 

Prerogative. 

. See Ad*vo*w/on* iii. 221, 

See Baiiy Imparlcncey Affidat^Uy Amende 
menty Attornevy Conttnuancey Cofisy 
Damages, Debtor to tBe K'wgy Decla^ 
rationsy Errofy Fine of Landsy Infanty 
Inqmryy JudgjnentSy JurifdlSilony 
King's Benchy Ahatementy Money into 
Courty Motion y &C, Nolle profeqniy 
Nonfuity Sec, Noiiccy Oatby Oyer, 
Pleasy Pledgesy Prifony &c. &c. &c. 

Prescription. 

Prefcription to have three bufhels of 
barley out of every fliip's cargo brought 
to a c[uay to be exported is good and 
certain. i. 91. 

See Pleasy kc. ii. 96, 296, 

. Prison and Prisoners. 

In a declaration againfta prifoner Jn cuf. 
tody of the ftieriff it muft be alleged 
at whofe fuit he. is detained, purfoant 
to the ftatute ^l^ ^W.^ M. c. 21. 

i. 1 2fi* 

A perfon who was committed by a fecrc- 
tary olF ft ate, having been in prifon 
two years and nu profecution againft 
him, difcharged out of cuftody. i. 254. 

If a prifoner appears in perfpn, he is bou^ 

to 
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to pay for the iffue book upon the de- 
livery thereof,; otherwifc if he appears 
by attorney. iL i;. 

The prifoner having, by pleading to a 
/c'tre^ Jhcwy prevented the party fix)m 
charging him in execution within two 
terms, (hall not taj^e advantage thereof 
to be difcharged out of cuilodjr by a 
fuperfedeas. li, 378. 

A priibncr brings ^ writ of error, the 
plaint itf is not obliged to charge him in 
execution, the fecond term after the 
_ indgmcnt.. ii. 380. 

While a treaty fubfifts between the plain- 
tiflP and the defendant who is a.prifoner, 
. the plaintiff is not obliged to declare 
againft him within two terms accord - 
iJJ^ to the rules of the court, iii. 44^. 

Privilege. 

whether a gamekeeper to a peer be pri- 

. vileged from arreftis. ^ i.^ 278. 

A menaber of parliament is privileged 

^orx^ arrcfls in all cafes except tre^on^ 

y^/o^^^ and breach of the peace, ii. 151. 

K ^ of privilege ot a fixtieth clerk in 

coarioery was over-ruled, becaufe it 

^B^^^red he was not attending his 

«J*^5^. ^ ii. 228. 



^A= 



emey* 
'^Sf See* 



306. 
ii. 3^S* 



Prize-money. 



j^F^^or might before /at. 20. Geo. 2. 
£L^^\ly affign his (hare of a prize be- 
^Q^^ condemnatiom i#2ii. 

^^ ^^ft for fale of prize-money fet afide- 
^^ "^lie foot of impofition and public in- 
^Venience. i. 229. 

^^ocEss AND Service. THEREOF. 

^"^ is no occafion for notice to appear 
^^^u a copy of procefs ferved where 
5^ J. ^^ debt is above 10/. 



[. ^ ^ U22. 

V^ Jc:e of procef^, where it is doubtfdl 

• Hether the place where it was ferved 

Pj/|^ In London ox Mtddlefex. '^'TJ» 

^^^s ferved without the defendant's 

?^^^e to the notice at the bottom is 

S^f^^d. i. 104. 

*^^icc of procefs upon the return day 



Uacreof is regular. 



ii. 263* 



You cannot take any advantage of the ir- 
regularity oi procefs without having it 
returned and before the court. ,■ iii. ^^^ 

The reafon why procefs for and againft an 
attorney is made returnable on a day 
certain, is becaufe of his daily attend, 
ance in court. ibid^ 

The plaintiff declares in an aftion qui tam^ 
i^c. upon a capias ad refpondendum fued 
out in his own name only, and well 
enough. ui, 141. 

Profert. 

A profert of an affignn-.ent of a bail bond 
is not neceffary. i.i2r. 

See titler Bills of Exchange and Promif 
fory Notes. iii, i. 

An ailienec of a leafe, afHgned tq him by 
an aominiftrator is not obliged to mak« 
2i profert m curiam of the letters of ad- 
minUlration. iii. 5* 

Cafes cited to (hew where a ^rfon in 
pleading is or is not obli^d to ihew to 
the court a deed in writing. ibid. 

Prohibition. 

Touching a pew in the church. i. 17. 

To the fpiritual court of ^ Bri^ol for cal- 
ling a woman ftrumpet in the city of 
Briftoh , i. 62. 

Where there are feveral part-owners of a 
Ihip, the owners of the lefs (hares may 
arreft the (hip in the admiralty, and 
compel a fecufrity to be given by the 
others before they (hall be permitted to 
navigate out of port. . i. loi. 

In prohibition, the iffue laid upon the 
plaintiff who did not appear at the trials 
the defen<iant puts in his record, enters 
into the merits, and takes a verdid ; 
this is irregular, for the plaintiff ought 
to have been called and nonfuited. 

i. 300. 

A pilot is a mariner, but cannot fue in the 
court of admiralty if his work was 
done within the body of the county; 
as for piloting a (hip from S,ea Reach to 
Deptford\ fo a prohibition was granted. 
.^ ; li. 264. 

Prohibition to a fuit in the fpiritual court 
for marrying without bans or licence. 

ii. 79. 

Property. 
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PftOflETT. 

Tbc Cibic^ Ul time of war b intitled to 
th? pwporty (rf what he. takes frpm die 
enemy by the coamwn law, i. 2 1 3 . 

SCQ frize-money. 

PlLOMissony Notes. 
5ce K//J of Exchange. 

PaoTlCTion. ^A/nhaJfadorn 

PHOTESTANDO. 

The natw^ and effeft of a preteflatlon in 
dteiding, iii. ^09, no. 

What cannot be taktn hj proteflatton in 
pleading. iii- 116. 

PltOVISQ^ 

A pro^tfr in a leafe to reenter for a eon- 
cjition broken can only operate during 
the terrn^ and vanifneth when that 
ends. "iii. J 40. 

Purchase. 

Whocrer takes as heir male ,by purchafe 
mud be both heiti and male. 30. 

Purchafe what it means. L 72. 

See Recovery. 



QUARB ImpBDIT. 

Whether by inftitution to a z4 benefice, 
and kef ore induSion thereto, the \Jl be- 
nefice becomes fo void that the patron 
miift prefent thereto within fix months, 
Without notice ; Refolved that lap/e 
fhall not incur without notice; but 
that lapft (hall incur tvithovt notice 
unlefs the patron preients to the firft 
within fix months 4ifier hdvei'ton to 
the ad benefice ; xndu^m amounting 
to mtUe. ii* I ?4> 1 7 JM 76, ^r . 

A^ B. being feifed in fee of the advowfon 
<5f a donati*vey the church becomes void, 
and while it. is fo he dies; tht turn 
joes to the heii and not to the cxecu 
tor ; otherwife in cafe of a frtfenta- 
//«v# living. ii. 150. 

See the pickings at full length, begin- 
t 



ning page 3 14. Three* objeAions 
were taken to the count, ift. That it is 
not alleged therein, that the plaintiffs 
were feiled of the avowfon to prefent as 
in their third turn, idly, Tlwt the 
plaintiffs have not (hewn any title to 
the third turn, ^dly. That this is not 
the third turn. Which objcAions 
were all over-ruled. iii. 231, 232. 

Prerogative prefentations cannot be con*, 
fideredas turns, or deprive a patron of ' 
his turn, for prerogative prefentation 
upon the promotion of an incumbent to 
a hiihoprick is by a£l of law, which 
cannot operate to the injury of a third 
perfon. iii. 232. 

Long acquiefcence is evidence of an 
agreement to pwfent in the order and 
rotation of turns as alleged in the 
count. iii. 234. 

*f Without this, that it belonged to the 
« plaintififs to prefent to the church at 
** the fecond /«/-*, when the fainc be^, 
« came vacant by the death of T. P. 
" as the defendant hath alleged in his 
'f plea, is a good and material tra^ 
*< 'ueife.** It is a traverfe of a mat- 
ter of right refulting from fads, and 
not of matter of law only. iii. 234. 
; See Fleas, Sec. i. 233, &c. iii. 473, &c. 



Sec Djer. 



Records. 



Recovery. 



.97. 



', A common recovery was fufFcred of an 
I advowfon in^r^>, and an acre of land 
upon a writ of entrie fur diffeifin in Ic 
/^, and good. ii. 11 6, 

Tenant in tail hy purchafe under a mar. 
riage fettlement made by his anceftor 
ex parte materna, with the reverfion 
in fee by deicent ex parte materna, 
fuffers a recovery to the ufe of himfelf 
in fee, the lands (hall defcend to his 
heirs general ex parte patemi. 

i. 2, &f 66. 
The vouchee dies before the return of the 
fummons ad *warrantizandum, the re- 
covery is void. 1.35^42. 
A common Recovery found by fpccial ver* 
diet without any writ of fcifin awarded, 

is 
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is bad, and no bar; as the awarding 
tbe writ of feifin cannot be prefumed 
by the court, and a ^e fa. de m^e 

' fliaQ not gc. i. ^^* 

If tenant in tail mortgages for years, and 
fofersa recovery afterwards, /tolhall 
kt in the iniortgage and all other in- 
cttmbrances whatever made by himfelf. 

i. 276. 

WIi7,^d whe» common recoveries were 
firft introduced? 1.73. 

Whoever endeavours to explain common 
recoveries upon any otncr principle, 
than that they are now become com- 
mon affurances, will run into abfurdi- 
tics. !• 73* 

To &y they were excepted out of the 
pm* de dofM is abfurd, for it de- 
ftroys the very end and intent of that 
ftatutc. i. 73. 

And the recompence in value to the itfue 
is a mere fiction ; and no body pre- 
tends it extends to a remainder map, 
who is equally barred by a recovery. 

i. 73- 
See Taih C^pyhsld. 

Rbctor* 

The fee of the church is in the rcftor, 
and he can hinder a lecturer from 
preaching in his church* i. 1 5. 



RSi-SNTBir. 



Scci*f#i;^. 



ill. 



140. 



Rbfsrencs to ths Mastkr. 
Covenant for nonpayment of rent, and 
tiot repairing, referred to the mafter as 
to the rent, and upon payment thereof 
l)rcfccfs to ftay as to the rent in arrear. 

' \ ^' 75- 

Principal and intereft on a mortgage re- 
ferred, tho* objofted the vfortgageor 
had agreed to convey abfolutely. i. 80. 

^t cannot be referred to iiompote how 
viucfa apari&is damni^ by a baflard 
child. ^ ii. 6. 

^*^(iinder CmUi^eftt. i. j^6, 

HiMirpiTtm, 

^ tre(pafs agalnft feveral, and feveral 
. daoa^g^^ judgment xd«!} be de meliQri^ 



bus damnts with a remittitur as to the 
other* i. 30* 

Rent* 

A rent cannot ifTue out of a term fbr years, 
/. e, if leffet for years aflign his term he 

"•37^ 



cannot diitrain for rent. 



Replevin* 

If the plaintiff be nonfuited for want of a 
plea in bar to the avowry, the avowaM 
may cither execute a writ of inqiiiTy of 
damages, or fue upon the replevin bond* 

iL4U 
Avowry for rent for an enjoyment of 
land undei* a parol demife, plea in bar 
that the defendant nil bahuif in ttne^ 
mentis held to be bad upcm deaiurrerj 
fmce the^^ 1 1 Geo. 2. c. 19. ii. 208. 
Whether a replevin below, can be pleaded 
in bar to trefpafs in C* ^. ii. 87. 

Nonfuit in pepievin for want of a decla- 
ration, the avowant executed a writ of 
inquiry of damages after a writ of 
fecond deliverancey and good. ii. 1 16« 
For taking hi« cattle in the roadi 
avowry for damage^feafant in the Four 
Acresy fo took them there, and drove 
theni along the road to impound them; 
plea in bar, that the road is not parcel 
of the Four Acret, Upon demurrer, 
the avowry is well enough, and the 
plea in bar is ill. iii. 295* 

In replevin, the jury at the trial omit to 
aiTefs tlie avowant his damages, a writ 
of inquiry Ihall iifue* iii* 44Z« 

See Fleas, ice. Judgmeia. 

Request* 

A requeft to pay money before due laid 
in a declaration is not material* i. 33* 

PvSSlDtTVM* 

When there are two executors, and une- 
qual legacies are given them, or a le- 
gacy to one, and nothing to the other, 
they ihall have the refidue undifpofed 
of. i. 285. 

%tt E'vidence^ \, '^i^^ 

RrniAxrr. 
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Retraxit. 

The difterence between a retraxit and a 
nolle pro/equl. i, 90. 



iii* 58; 

i.77; 



Returji of Writs. 
Sec Attorney* 
Writs. 

RlVOdATION, 

In what cafes a fine ^and recovery by a 
tcftator after the making of his will, 
fliall amount in equity to a revocation 
of it. ' *" i. 308. 

A common recovery fufFered by tenant 
for life, with remainder to tniftees to 
prefervc tontinecnt remainders, . re- 
mainder to the ftnie tenant for life in 
fee ; is a revocation of a will. iii. 6. 

"Where it was found by a jury that a tefta. 
tor had made a fubiequent tvill of lands 
which did not appear, but by which a 
different difpofitipn was made, tho' 
in what particulars was unknown to the 
jury ; this was adjudged by the court 
of C P. to be a revocation of the for- 
mer nutlL iii, 497. 

[But this determination was reverfed m 
K. ^..and that reverfal affirmed in Dom. 
froc. • iii. 516. tt.\ 

Right Patent. 
Sec Fleai and F leading, iii. 4 1 9, 54 1 . 

Rules. 
A fide bar rule, obtained without difclo. 
fing the whole of the cafe ihall not be 
fufiered to fland. i. 86. 

Scandal and Imfertinemce. 

A declaration at the fuit of afurgeon for 
curing the foul difeafe ought to b^ re- 
ferred for fcandal. i. 20. 

Satisfaction* %tt Accord .^ 

Scire facias. 

Scire factasz%7LV[i^ bail in error of a judg- 
ment for damages in C. B. muH be to 



Ihew caufe why the plaintiff (houl 
have execution of the debt and i 
the damages. 

If a defendant dies after a writ of in 
of damages be executed and befoi 
return thereof, tht/c Ire facias m 
againft his executor to (hew cauft 
the damages affefled (hould not b 
judged to the plaintiff i. 

Scire facias upon a recognizance a 
bail — defendants plead that the 
cipal defendant died before the ii 
the firft fci* fa, and before the 1 
of any ca, fa. againil him — Ph 
replies a ca. fa. and a return m 
iffventtis, and that the principal 
then living and long afterwards, 
murrer ; judgment for the plaint; 

i 

After the interlocutory judgment 
plaintiff becomes a bankrupt, and \ 
wards proceeds to final judgment 
adignees fue out 2l fcire facias to 
execution thereof. Upon dera 
judgment for the affignees. i. 

A declaration on ^ fcire facias re 
able the laft return^ may be intitl 
the fame term, generally. iii. 

See Death of Parties* i. 

Secretary of State. 

Touching his power of committing 
minals for high treafon, writing 
tious^libels, &r. ii. 

The fecrctary of ft^te as.fuch, is nc 
fervator, or juft ice of the peace ; n 
he, or the king's meffengers in < 
nary idling under his warrant w 
the meaning of the fat. 24 Ge 
caf, 44. . ii. 290, 



The moment a poflhumous fon is 1 
his mother becomes his guardic 
focage^ and (he bein? in poffeflic 

' the lands , whereof his .feithcr 
feifed ; the infant fon (hall be the 
deemed aftually feifed, fo as to 
the lands out of his fifters of the 
blood, and carry them to his heir c 
whole blood. . iii. 527, 

See Heir. iii. 516 to 

> "... Siis 
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Sklzu&B OF Goods. See Imforialhn. 

Settlements of Poor. 

A certificate perfon comes from one 
parifh toanotner, and is chofen ty things 
manyhwtf before he has fcrved the office 
one year, becomes chargeable, he is 
removeable. i. 8i. 

A certificate-man. by executing the duty 
of a fcboolmafter gains no fettlement 
thereby, u 87. 

A poor parifh girl bound to fcrve till 21 
(without faying '* or till marriage'*) 
and affigncd over to another, gains a 
fettlement where ihe laft fervcd. i 96. 
•A. certificate-man has a fon bom who 
lives with him till he is 20 years old, 
and then is hired and fervcsfor a year, 
^s gains the fon no fettlement« i. 1 2 1 • 
^ Parifh-apprentice may be turned over 
mm A. to B. and from B. to C. and 
^all be fettled where he ferved'the laft 
40 days. i. I c8. 

"^*en the fon of a certificate-man be- 
<^omc8 independant of his father, he 
, fliall not follow his father's laft fettle- 
ment that he gained by purchafe, but 
ftall be fent to the place from whence 
^ came with his &tner by certificate. 

A fon of a ccrtificate-raan is bound ap- 
prentice, he thereby is fettled. L 1 84. 

^^^ mnft be a hiring (either abfolute 
^ conditional) for a year and fcrvice 
for a year to gain a fettlement. i. 307. 

^Orders of Seffiom. 

Sett-off, 

^Mutual Dehtu 
^'^rlfdtaion. 

Sheriff. 

Tlic defendant pleads to a bail, bond that 

it yas taken after the return erf" the 

wnt a^ainft the principal demurrer ; 

t^ plaintiff (hall not have a rule for 

tAe ihcriff to return the writ before 

N|[|neiit on the demurrer. i. 223. 

Atucnffmay make and deliver the re- 

t'^ of a writ any where. 1.328. 



A (heriff gives out a blank warrant upon 
a writ which is filled up by an attor- 
ney, this is ill. ii. 47, 

A (heriff cannot appoint two deputy 
(hcriffs extraordinary. ii. 378. 

Trefpafs vi et armls lies againft the hi^h. 
fheriff, for taking the goods of A, m- - 
Head of the goods of B, by his. bailiff 
upon the (heriif 's warrant upon a fieri 
facias, • iii. 309* 

Side Bar. See Rules* 

Slanderous Words. 

'* You arc a rogue, and I will prove you 
" a rog c, for you forged my name" 
are words adionable. ii. 87. 

^* He was put into the round-houfe for 
" ftealing ducks at Criywland'* are 
aflionable. ii. 500. 

« That rogue Jo. Tlndall that fet the 
*^ houfe on fire, if any bckly will give 
^^ me charge of him, I will <^rry nim 
" to Neixj Pr]fon\** zdlyy another fct 
of words « Jo. TMall kt the houfe 
" on fire," bothfets were held adlion- 
able. ' Ii. ii4« 

'* He is no more a lawyer than the devil," 
fpoken of an attorney, are adionable. ' 
- iii. ^9. 

The following words fpoken of a member 
of parliament, «i;/«. *^As to inftruft!. 
** ing our nr-embers to obtain redreQ^ 
" 1 aln totally againft that plan*: for 
** as to inftrufting Mr. Off/Ionv, we 
** might as well inftruft the winds, 
f* and (hbuld he even promife hisaflift* 
" ance, I Ihould not expedl him to 

' « give it us" — are not aftionable. * ' 

iii. 177; 

Smuggler. See Pardon* 

Soldier. 

A ferjeant in the guards cannot be arref- 
• ted under 10/. i. 216; 

A common foldier cannot be a vagrant 
within the fat. 17 Geo, 2. i. 3Z^% 
See A&JQn ufon the Ca/e. ii. 3 H* 

'.A \ . 4 

V^ci^ic 
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Sfbcific Performakcic. 

A mother agrees to give her daughter a 
portion upon her marriage, does not 
execute, nor is party to the articles, 
but only fets her name as a witnefs, 
file Qiall be obliged to perform her 
agreement. iii« 1 1 8. 

Stallage, See Toll. 

Stamp Duty<- 

Simcnce only given with an apprentice, 
the indenture need not be ftamped ac. 
cording to xhtjiat. 8 Attn. r. 9./. 32. 

i. 129. 

See Surrender. ik. z6. 

Statutes. 

^Ihefiat* 4 £^ 5 Jnft' for pleading feve- 
ral pleas doth not extend to adlions jui 
fam, ^c. ii. 21. 

T^JIat. 21 Hen, 8. f, 13,/. 9, 10. con- 
cerning pluralities confidered. ii. 192. 

The ^o/. t4 Geo* 2. r* 44* confidered. 

ii. 2^0. 

Every ^tf/. introducing a capital pumfh- 
ment mnft be conftrued ftndUy. 1. 164. 

Staffs Eliz, ?>et IndiSmenK ii.4o. 

StaU ^13 ^W.^M. See Amendment • 

ii. 125, 

Stat, 17 Geo. t. Set Soldier. i- 33i- 

Stat. 43 EIi». c. 6. See Cofis. i. 95. 

Stat. iS £litc. t. g. SetCofls. llisg. 

Stat, sli SlF.t^M.c.ii. See Cojls. 

Stat. 1 1 Geo. 2. c. 19. See Cojis.^ ii. 28. 
And fee Replevin. ii. 208. 

Stat. I Geo. f. 5. See Ccfts. ii. 91. 
^/tf/.. 43 £//«. See C^j. ii. 258. 

^ffl/. 8 J!f 9 ^. 3. f. 10. See Damages. 

11.377- 
fttf/. 4 Est 5 fir. £sf ilf. f . J9. See G^zw^.' 

ii. 70. 
Stat. 4 ^;!r«. r. 14. See Gamrng. 
Stat. 7 tSf 8 /T. 3. See Jeo/ai/. 
Stat, 18 Ctfr. 2. c. 2. & 20 Cur. 2. r. 7. 
See Importation. ii. 576. 

Stat. 4 er 5 J^. esT M. r. 21. iiee 
King's Bench. i. 299. 

i5/a/. 8 Ann. See Landlord and Tenant. 

ii* 140. 
See Frauds^ ko. 



If the proprietor of a mezzotinto, or -^a 
/rrW, will intitlc himfelf to the be :x-^ 
of they&z/. 8 Geo. 2. f. 31. TPad ^s.__ 
the encouragement of the arts of deE 
ing, engraving and etching pr£^^,^ 
and fecure his property ; he mu^t 
grave both his name and the day 0/ \ ' 
Jirfl puhlijhing thereof ^ on the .pI^v-^< 
and print the fame on the print. 

iii. ^^0 

In a declaration upon x!tt&Jlat. 9 Geo. ' | 
f. 22. it was alleged that two ft4^^^' 
of oats of the plaintiff were fct 00 ^^^ 

I felonioufljf and well enough ; althoa J@ 
it was dbjedted, that it ought to hi^^! 

I been faid unlawfully and maliciot^^i 

I which are the words of the ftatute. 

I "»• 3t 

Tbt ftat. 4 £? 5 Ann. t. x^. fed. 
muft have a libeml condrudiion, 
, being made for the benefit of trade a^^ 
commerce. iii* 

The ftatute of limitations can hevcr^ hr^ 

I gin to run againft a foreigner, until — 

comes into this realm. iii. i^t 

Private afts of parliament mbft be cc y^ 
i ftrued according to the rules and pr^ ^ 
I ; ciples of the common law. iii. 4^ ^ 

I Suggestion on tbb Roll. 

I See Jurifdiilion. ii. 5^ 

,\ SurE&SBDIAS. 

Verdidl for the plaintiff in Hilaty vaca- 
tion, defendant renders himfdf the 2/ 
of Aprili final judgment in Trimty 
Term% defendant charged in execation 
in Michaelmas Term ; this is regular, 
and defendant ihall not have a ^per. 
fedeas. i. z^j. 

Surplus AGS. 
Surplufage in an ifi^ helped after a ver. 
did. i. 258* 

See Amendment. iiL 43. 

SURRSXIDIR. 

A forrender of a leafe for years may be 
by a note in writing witmNit deed and 
not without being £uiiped« iL t6* 

Tail, 
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TW^«nt in taU of the gift ot the crown, 
(be leverfon m the otQwn, before the 
/«/. 34 ^. 8. filled a cornxnoQ re. 
tf^vcry, he ther^y gained a bafe fee, 
^•fce0d«Ue and alienable, fo lon^ as 
^^htte are ^iie in tail, and the old re- 
▼fifiMi is ftill in the orown. i. ^75. 



T4XB9. 

Sfl^ Landlord and Tenant, 



11. 220. 



1« 2J< 



TftNPElt. 

Tender and re&fid, confidered in ibme 
cafes as payment. L117. 

Tbrm por YsAaa. 

Set SffTWuiir. 11. 26. 

The tanm In mainr ca£es cooiidered only 
MObeday. ' i.57, 

Tbstb. See Writ. 

TiMi:. 

Sm Z>^if Dalit and TinuSf and{» E/eaj- 
mm/* iii. 274. 

Tithes. 

The ccwrt of chancery will not difmifs a 
bitt for tidies, and leave the plaintiff to 
his fttit in . the fpintual court, unlefs 
ihcre he a ^ood legal or equitable bar, 

i. 128.J 

CcBtitiafitions byjparfon, patron and the 
iirainary havebeeA confirmed by de- 
cree fi&oe the reftraining ilatutes. 

ihid. 

A^iftment tidie, is a fmall tithe, i. 1 70. 

Itches^ oblations, if^. were generally the 
▼olQBtary giftt fAChrtfiians^ and there 
1h» no canon before that of the 4th 
€Xf06cil{£ Lateran^ Anno Domini 1 2 1 5, 
<h«t even fuppofed tithes to be due of 



Tithes have every property of an inhe- 
ritance in land, except that they lie in 
grant and not in lircry.. iii^ $0. 

See Covenant. iii. !$• 

Toll. • 

To!/ muft be by grant pt prefcri^rtion, 
certain, is payable by the buyer, if the 
goods are fold; bur picca^e and JIaU 
la^e are due of common n^ht, uncer- 
tain, and payable whether Uie goods in 
the flail be fold or not. i. 109. 

Toll thorough and Traverse. 
See Fleas, Sec. ii. 2^6. 

Tort. 

Set Pleas, 8cc. i»3'9« 

A^ion upon the Cafti per tot*. 

Trades. 

A man may exercife as many trades as he 
has worked at, or ferved to 7 year». 

ii. j68. 
See Indiilment. ii. 40* 

Traverse. 

A trarerfe is neccfTary where the defen. 
dant juflifies in trefpafs at another place 
than that laid in tne declaration. 

i. 8r. 

Trefpafs at Teddingtony the defendant juf. 
tifies for damage feafant at Kingfton^ 
and that he impounded the cattle at 
Teddington, is good without a traver/e. 

i. 219. 

If a cuftom be pleaded, another ciiftom 
repugnant to it cannot be replied with- 
out a tra'verfe, but a cuilom or matter 
confifkcnt with it may, without a /r/z- 
'verfe. i. 25:3. 

The defendant juflifies in trefpafs, under 
a prefcriptive right to a duty called 
tenfaryy and the like right to diflrain 
for it ; the plaintiff traverfes the right 
to the duty, without traverfing the 
right to diflrain, and held well enough. 

i'. 11^. 

The defendant pleaded lilarum tenement 
[ e ] turn I 



A TABLE OP THE PRINCIPAL MATTERS* 



iam ; the plaintiff replied it was his 
freehold and not the freehold of the de- 
fendant, this was held good without a 
trasverfe, \, 24 c. 

Matters oflaiVf Or rather matters of r'tght 
refulting from fafts, are traverfable ; 
whether one obtained a church by 
Jt?nony, is traverfable; whether one is 
feifed in fee or in tail, is traverfable. 

ill. 234* 

See Pleas^ Sec. i. 2 1 9. 

Annuity, ii. 22i. 

Adm'mtftratlon* iii. 2. 

Treason. • 

One convidled of treafon • in ' 1 7 1 6, is 
brought iftf and plfeds he is not the 
fame perfon, iffue is joined wjiantery 
and he is tried, and found againll him, 
and execution awarded. i. 1 50. 

©ne attainted of treafon may be charged 
with a civil adion. i. 217. 

Trespass. 

Qjiod cuniy in trefpafs is well enongh after 
a verdid, upon error, from the C. B. 

i. 99. 

So alfo on demurrer. ii. 205. 

Trefpafs lies for the owner of the foi], 
againft one for placing a (lali in a mar- 
ket without his licence, i. 107. 

The difference between trefpafs on the 
cafey andttefpafs *vi & arrKts, ii. 3 1 3. 

Trefpafs for getting the pkintifi's c'augJ^- 
ter with child, per quod fr'vtt'ium cmt- 
Jiti well lies ; idthough (he was thirty 
years of age; and 50/. damages are 
not cxceflivc, though the plaintifl's lofs 
might not really amount to. 20s. 

iii. i''. 

In trefpafs for taking the plaintiff's hog 
and converting the fame to the defen- 
dant's ufc ; xYit cofvLerfjon isonlyim.t- 
ter of aggravation, and need 'i:ot be 
juftified or anfwercd, for the conversion 
is not a trefpafs ^vi et armis» Iii. 22. 

Trcfjafs lies for the meftte profits, where 
one tenant in common recovers againft 
another in ejeAmcnt. iii. 1 j 8. 

If a man turns his cattle into Blackacre, 
where he has no right and ihcy efcape 



and ftray into my clofc for wa 
fences, he cannot excufe himfe 
juftify for his cattle trefpafling i 
clofe. iii. 

The defendant prefcribes for a way 
the clofc in which, tf^e-. and is n« 
tically exafl in fetting out the i 
nus a quo in his plea ; yet it 
well enough after a verdift, the 1 
having been tried^ iii 

What fhall be confidered in trefp 
matter of aggravation only, anc 
not be particularly fpecified in tl 
claratioo. iii« 

Trefpafs ij't et armls lies againft the 
Iheriff for taking the goods of . 

, ftead of the goods of B. by his b 
upon thefheriff's warrant upon 2 
facias. iii. 

One was arretted by a capias ad r 
deudumy tefted in Trinity and r 
able in Hilary term following, th 
was fet a fide as void. Trefpa 
falfe imprifonment lies againf 
plaintiff in that writ, and he c 
juftify under avoid or irregular w 

iii 

If a ferjcant at mace in London arrel 
and refufcs to accept bail, an 
upon the cafe lies (perhaps,) bi 
trefpafs nil et armls for imprifonm 

iii. 

Trefpafs c/ et armls for falfe imj; 
ment as well lies againft an attorn 
againft his client) who fues out 
fuit of his client an illegal w 
capias ad fatlsfaclendum againft 
fcndant and caufes fuch defenda 
be imprifoned thereupon. 

iii. 368 tc 

Trefpafs njl et armls lies againft dcfe 
for an affault under the followin 
cuinftances. The defendant thi 
lighted fquib from the ftreet int' 
market-houfe at M, which fell 
the ftanding thereof. ff,Y,\ one I 
to prcveitt injury to himfclf and 
wares of PP\ J, inftantly took the 
and threw it acrofs the market- 
when it f^ll upon the ftanding tb 
jl R, who to fare himfclf an 
goo4i frcm being injured, threw 

an 
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anotlier part of the market-houfe, and 
thereby put out the plaintiff's eye. 

iii. 403. 
Trcfpafs lies againft ,an excife cfiker for 
brealcing and entering plahuiff's houfe 
under a warrant of the commiflioners 
of Excife obtained upon the defen- 
dant's own information, that he fuf- 
pe€ted teas were concealed in or about 
the plaintiff's houfc; where the de- 
fendant did not find any teas con- 
cealed. * iii. 434. 
See PUaii &^* ii. 3, 5, 51, 96, 203, 275, 

Trial. 
A new trial was refufed to the plaintiff in 
a 7«/ tarn adion for killing a hare. 

i. 17. 

A new trial (hall never be granted for 

^SLnt of evidence which might have 

l>een produced at the trial. i. 98. 

A traitor was arraigned t(vicc, and two 

i'urics fwom to try him, the firft jury 
^a^ing been difcharged by confenr. 

i.i57. 
A ne^ trial (hall not be granted where 
^Ije defendant was acquitted on an in- 
^i^ment for not repairing the high- 
vi^^y. i. 298. 

•^^^^ trial granted for the defendant in a 
^^'iminal cafe, upon the report of the 
J '-•■cigc, and the affidavits of the jury 
^^^t the verdidl was taken contrary to 
f^^w intent and meaning and to the 
J *-»clge's diredion in point of law. 

. - i- 3?9- 

At^^w trial (hall not be granted where 

^^ere was evidence on both fides, tho* 

^ "Verdid be againft the judge's opinion. 

^^ death of the vouchee before the re. 

^^^rn of the writ of fummons is triable 

j^^rfah. V 36. 

. cJower, fte unques accouphy ^f ., is the | 

fe^neral iffue, and there can be no re- 

I^lication thereto, to oufi the bilhop's 

^^rtificate.of the marriage which is the 

. ^^Tily way of trial. ii. i 27. 

^ ^^rial was had at the bar by a fpecial 

i^My of the citizens of London^ who 

■^^aived their privilege as citizens. 

X , 6 ii* 136. 



A trial was had after the day of • Ktji 
priusy the in rata is not amendable and 
a le. fa» de tto'vo was awarded, for the 
trial was coram non judlce, ii. I44« 

In an adion of falfe imprifonment of a 
tavernkcepcr for a few hours 300/. da- 
mages were given by the jury, which 
the court thought were not exceflive 
and refufed to grant a new trirl. 

ii. 160. 

In the like aftion for imprifoning a jour- 
neyman printer about fix hours, 300/. 
not exceflive damages, and a new trial 
was refufed. ii. 205. 

In the like adion againft the king's mel- 
fcngers for impriloning the plaintiff an 
attorney for fix days, and for entering 
his houfe, and rummaging his de(ks, 
books and papers, under a fecretary of 
ftate's warrant, 1000/. damages not ex- 

- ceiTive, and a new trial rciufed. 

ii. 244. 

In a little afTiult and battery in a difpute 
about the property of a Turtle^ between 
two gentl#men citizens, 200/; damages 
not exccfTivc, and a new trial was re- 
fufed. ii. 252. 

New trial granted for mifdireclion of the 
judge in point of evidence. ii, ?6o. 

After a verdici on the honeft and juft fide 
of the caufc the court will fupport it if 
polTible, and not grant a new trial. . 

ii. 306. 

A new trial was granted, although there 
was evidence on both (ides becaufe all 
the witneffcs fubfcribing to a general re- 
leafe were hot called and examined* 

iii. 1%. 

There are cafes where. the court will grant. 
a new trial although there was evi- 
dence given on both (ides. iii. 39. 

A new trial was refufed to be granted, 
although the chief jttftice reported that 
the ftrength of the evidence was againft 
the verdid, iii. 45. 

A new trial is never granted in adions 

upon penal laws. iii. ^9. 

See title E'v'tdence. iii. 6^. 

A new trial was granted to the plaintiff 
without «cofts, he having been impro- 
perly nonfui ted. iii. 146,338. 

Intre(pafs, the defendant prefcribes for 

a way 
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a wtjr over the dofe in which, ^c. 
and «uftak«8 the Urminus a fti9 in his I 
plea : vcrdi^ ibr the defendant ; the 
(xmrt refufed to grant a new trials the 
dieritt having been tried. iii. 272. 

. Trover. I 

One clainiing a right to cut down wood, 
cuts it down ; afthough he has no legal 
right to this wood, yet by cutting 
tl^eof he gains fuch a property therein, 
that trovir lies againft a ftran^ir who 
takes it away. . iii. I'^d, 

Trover or Trefpafs. iii. 336. 

See title AS't^n upon the Ct^fe. iii. 146. 
4 Joinder tn AS'tou. ^i. 349. . 

Common* iii. 332 

Mafitr tmd Servant, L 328 

Vagolaht. See Soldier. 



Variance. 

Variance between the count and evidence 
in relpe^ t6 the name of fi [)erron, 
helped. i. 116. 

If the diefendant will take advantas;e of a 
variance between the writ and count 
he muft crave oyer of the original, and 
fpread it upon the record. ii- 395- 

The fame poitit determined. ii. 85. 

A variance between the iffue book and 
record of Nifi prlusy after a defence 
Boade at the trial, is not material. 
- ii. 14J. 

VfeRUE AND Ve. FA. DE NoVO. 

^hen the jury find fufficient fafts fvjr the 
court to jv^ge upon, a venire fades 
i/tf ff«<v« (hall not ga i, 54, ^5. 

The court will not change the *veMue in 
ana^ion upon a picmiAlbry note. 

In what cafea a vMlre fiicias de novo 
Qiali or fhali not be awarded, i. 56. 

The venue not changed, but a rutje to ', 
try the eai^e in the nemit county. - 

»• 77 
The court wiH tiot change the 'iteitm from i 

Middl^fX' irm the next adjacent' 
county to a meich ccui^y. i. 138 



•u 



Nor into a fidrtbem county tvherethe 
affizes are but held onoe a year* i. 1 18, 

A barrifter has the privilege of laying the 
'venue in Middle/ex, and it (kill n0t be 
changed. 1. if 9. 

After the *t>inni it thanged upon the 
common aflldavit, the cocirc will not 
alter it again upon an afiidavit that the 
witnefles live in Scotland^ and will not 
come fo far as London^ but are willing 
to come to the city of Catlifie, i. \%i% 

Debt for rent by the affignee of the leflbr 
is local, but covenant is traftfitor)^. 

j. 1^5, 

The venue cannot be changed, but into a 
county where the whole caufe of adliot) 
arofe.' I. 178. 

Whctbfer the venue can be ehan^ by 
the court of ^. R, into Wale^. 1. 221. 

The venue his been frequently changed 
into counties palatine. I. ti2. 

The venue changed after a judge's ordei: 
to take notice of trial iti Middl^esc. 

i. H^ 

Venue changed into the neslt eoiinty fox 
want of a fair trial in the proper county, 

i. 2Q8i 

An a^ion againft the iheriff for a ftilfe 
return is tranfitory. i. 336,, 

Whether the venire facias (liall be de 
vi(ineto or de eorpore comifatns In aft 
a6i6n uroh iht/at. 7 Gf 8 ^. 5. r. 7. 
for a faife return of a member to par^ 
liament. 1. 126* 

Iffue joined upon a plea in abatement in 
cafe fbund for the plaintiff; but the 
jury affefs no damages, a venire facias 
de novo (hall te awarded. ii. 368. 

Where the vtftve laid in the decleratibn 
ihall refer 10 the ccimty in the mar^'n 
of the declaration. iii- 339^ 

Verdict and Special ViUdIct. 

,Where fcvtr?l ple?.s ^b to th^ wholly if 
any of them ne ftund (or d^e^^aot he 
(hall h:i\'e a ^creral verdi^* i. 45. 

The court can imi^d nothings be> what 
is foiitic5> in a fpecial verdict. i. 55. 

The jury rotjl find/iz«?^ ^ nor r^demct 
of ta^«. i. j6, 

Whether a juiy can find a nej^hvf /* it 
ifetml they cannot. ^* 57e 

A ver<» 
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^ f^rs'dift care$ a defe^^ in fitting out a ) 

iitM^B, but it cannot 'cure a oefedtive ! 

tirfic. ill. 27 J. 

X^ex" 4 Terdi^ wh«re the defendant's | 

talipot is pot in the count inftead of the j 

pi^J^citiff's name, the court will reject 1 

tb^e iiefeodaat'i oaoie as furpiufa^e. ! 

xii. 43. 

VlDtLIOfeT. 

'Wtere words coming under a v'Micef in 
l^cadmg are, or are not material and 
tr&verfable. i. 33$' 

Visitor, 
'The vilitor may deprive a prebendary 
for i^continency. i. 206. 

Where it is doubtful who is the vifitor 
of a college, a mandamus (hall not go, 
nor has it ever been determined whe- 
ther a mandamus lies to a vilitor* 

u 266. 
See Mandamus, i. 206. 

Void and Voidable. 
SceZ^^^;. ii« 129. 

Uses. 

Resulting ufc. i. 274. 

What deed (hall amount to a covenant to 

ftand feifed to ufes. ii. 22, 75. 

See Fine of Lands. ii. 19. 

Usury. 

^t conftitutes an ufurious contraft. 

i. 290, 291; ill. 390. 

A bond to pay 1 0,000/. for 5000/. lent, in 
cafe the borrower furvives a third per- 
son named, is not ufurious. i. 286-296. 

^ lends 100/. and takes 61. 51. for the 
intereft thereof foi: three months by 
^ay of advance at the time of lending, 
the penalty is that ihftant incurred, 
.«nd the adtiori muft be brought within 
* year next after that time, by the 
ht* 3.1 Ellz. e. 5. fea. 5. iii. 250. 

ufuiy well confidered, and what it is. 

iii. 2 C9 to 262. 

PttTchafc of an annuity for the file of the 



vrnidor at 6 jrears' purchaic^ii not xU" 
rioas ; notwithftanding it is nwie re* 
deemable at the option of the vendor at 
the and of 5 l^aart, and by miftake of 
the fcrivener is ftUed a loan, in the re- 
cital of the deeds. iii. 390* 

See Bankrupt. iii. i#s« 

Bfeve domtnt regis db latitat vmt cnr* 
rit in fFa/Iid. L f ^J— io6« 

WARa.Ainr« 

General warrant of a Aerttanr of ftala to 
feiae perfons, papen» boon 6fr. ad. 
judged illeeal notwithftanding they 
have been frequently iffued £nce the 
revolution. ii. 288, ^r. 

See Commitment. ii, 1 58* 

Warrant op Attorijby. 

Warrants of attorney may be filed at any 

time pending the fuit. i. 2 c, 1 6 1* 

See Death 0/ Parties. u 3 1 2, 

. Judgment. u 61. 

Will. 

See Devife. Wttnefs. ^ i, «i6. 

Re<vocatton. i. 308 j liL 6, 497, 

E*vidence. X. 313^ 

Witness* 

A pagan infidel may be a v^tnefs. i. 84* 

All the three witneifes to a will of lands 
muft be examined if livine. i. 2 1 6* 

A father being a freeman of a borough is 
a good witnefs to prove the cuftom 
whereby his fon is intitled to his free* 
dom. i. 332. 

One convided of petit larceny who had 
judgment of whipping, cannot be a wit- 
nefs, and it is the crime and not the 
punifhment which makes a man infa* 
mous. i. 1 a, 

A faSor who fdls for the plaintiff and is 

' to have v s. in the pound, is a good 

witnefs to prove the contrad and fale. 

iii. 40. 

> See 
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Sec Baron and ¥emt. i. 6. 

Trtah iii. 38. 

Words* See Slanderom Words* 

, Words. ' 
The word Or conftrued to be a cofulative 
in a will. i. 140. 

The word inftttutmus is as well applicable' 
to a collation as to an injlttution. 

i. 2i5. 
See Slanderous Words. 

Writs. 
Venire Jactas upon the traverfe of an in- 
quifition in chancery muft be returnable 
upon a general retunu i. 77. 



The date of a writ is no part of it 
tefte of it be right it is well enc 

Fieri facias fet afide becaufe it v 

tumable on the effoin day in a i 

bill. i 

There muft be 15 days between tl 

and return Q&z capias ad refpondt 

ii 

There ought to be fifteen days be 

the tefte and return of a capias < 

fpondendum* iii 

See Attorney. ii 

Proce/s, iii 

Scire Facias. iii 

Right Patent. iii. 419 



HILARY TERM, 
1 6 Geo. II. I74i. 



Morris v^/)^x Barry. B. R, In Error. 

E^RROR in cjedment from Ireliml ; the declaration fcts irbvanyin- 

y forth, that Hen. Hurry cfq. on the 3d day oi March 1740, «<'''<^n"enta 

at Drum in the county of Tipperary^ did demife one caflle, fifty i"edtm'ent'" 

xnefluages, £5*r. r//;w pertin. to the plaintiff, habendum to plaintiff aVtcra\er. 

from the faid 3d day of March for eleven years from thence ^i^ can be 

next enfuing, and alfb that Lady Middleton on the fame day and Jl*,* coSn * 

year dcmifcd the fame pretpifes to the plaintiff, habendum for the will do it. 

fame term 5 by virtue of which faid demlfcs plaintiff entered and ^Swa.n8o, 
was poffeffed until the defendant ejeded him ; upon Not guilty 
a verdift was found for the plaintiff; aiid the entry of the judg- 
ment was, that the plaintiff do recover his Jald terms (in the 
plural number) of and in the faid tenements, £i>V. 

And now upon the common errors a fGgncd, jB^of/p Serjeant, 
argued for the defendant in the original caufe, iliat this judgment 
was erroneous; ijf, Becaufe as both ib.e demifes are ot the fame 
date, of thc'fame lands, and for the fame term, both the leflbrs 
could not have title at the fame time, and therefore the plaintiff 
below could not enter by virtue of both demifes, fo that upon Farpefl?y 
bis o^ti (hewing in his declaration he cannot have a right to re- ^^j^^*^'*^ 
cover both the terms, 2dly, That no intendment whatever gcu, hu* 
could make this good. 4 ^nnc 

Non prof. 

Sir John Strange for the def'endant in error infifted, that if by "^l""^^^^^ 
any means whatever this judgment could be helped, the ccmrt miles bac 
would doit; and he put this cafe to fhew that the plaintiff <>"«» *»*« 
. might poflibly have a title as laid in the declaration, viz. That if Jt^^*^* 
dxere be two joint-tenants^ and one of them makes a leafe of the 
whole land at one time, and the other makes a leafe of the whole 
land at another time of the fame day, the moiety of each joint- 
tenant win only pafs \ and in fuch cafe the plaintiff in this eje£k- 
ment could not nave declared more properly than he has done ; 
lie could not have declared upon a fingle demife. Worrall and 

V0I..L B B€ck^ 
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Seckf Mich. 3 Geo. 2. In cjc£lment on two demifes of difiire^ 
lands laid fo as to be two different demifes, the judgment w^^ 
that plaintiff do recover his term ; the obje£lion was, that 
fliould have faid that plaintiff do recover his terms in the plur^ 
number ; but the court in that cafe faid, they would extend tl^H 
word term to his term in A. and his term in A, and according — : 
judgment was for the plaintiff. Sir J. Strange took a diilindi(zi= 
between the cafe at bar and that in Farrejley^ for that was a co^^ 
tra£l between the fame perfons, and fo is not this. 

Bootle Serjeant faid, that in Mich. — Goodright ex dim, Grw^m 

fith V. , judgment was reverfed, becaufe the premifes wc^ 

laid to be in the faid counties^ or one of them. 

C. J. Lee — If by any means whatever the plaintiff can be f«: j 
pofed to have a title as laid in the declaration, as this is afteic 
verdicl, we will hold this judgment right, and there is no incc» xi 
fiftency, but that two leafes for the fame term and of the faam 
land may be good ; for two joint-tenants in the cafe fuppofed Ij; 
Sir J. Strange, each of them as they are {eifedfer mie (^ per t^^ji 
may make a leafe of the whole, although his moiety will oxil; 
pafs, and they will be feveral terms, as they arife from the fevera 
interefts of feveral perfons, though they are the fame in point o 
duration. My lord cited a cafe, Trin. 4^5 Geo. 2. Fifber- ^ 
Hughes in ejectment ; upon three demifes by feveral leffors ^ 
the fame premifes : as to two demifes judgment was entered f <c 
plaintiff, as to the other demife it was entered for thedefcndanj 
the objedion was, that there was judgment both for the plain t: i 
and defendant, but the court held the judgment right, 'JTI^ 
was by writ of error from the grand feffions in Wales. 

Judgment affirmed by the whole court. 

John Martin, of the Demife of Thomas Tregon^el 
verfus John Strachan and Luke Harrlfon. B. R - 

*Stfa.ii79. jT' JECTMENT for lands in Milton in the county oiDorfet. T^^ 
Tenant in g^^^^Y > fp^cial verdi6t found; upon wliich this quefti^^ 

tafrbypITr- Tifes, Wz. Whether the eftate of which J^/^ci?^ i?fl«^/ died feif^< 

chafe with in fee fliall dcfcend to the leffor of the plaintiff as heir ex pa^ 

fccty dc'" ^^^}^^^^^ ^ becaufe unlefs there be a good title found for him M^f>^ 

fccnt%oth ^his ground, the poffeffion of th^ defendant is fufficicpt to entitl< 

ex parte him to judgment. 

fnate»na) 

fee^^'y,thc ^he cafc IS (hbrtly this : Jacob Banks, tenant in tail by pVLt 
o!d ufe ii chafe under a marriage fettlement made by his anceftor ex paf^ 



gone, and it matemd in 1680, with remainder in tuilto George Rooke ^^^ 

his own ''' ^A ^"^^ reverfion in fee to himfelf by defceht ex pa^/ 

right heirs, tnaterfid, fufFered a common recovery td the ufe of himfelf ^ 



tfc^^ 



Hilary Tp-rm, iGGeo.U. 1742* 

How the rule of defccnt is well tiiown, if a man feifed as heir- 

Ijty ^t{Qtnt he parte maiernd mike§ a feoffment in fee to the ufc 

of his own right heirs, it (hall defcend to his heir e^ parte ma^^ 

term, Co, Lit. 13. 3 Lev. /\o6*, and it will be the fame if he 

fuffer a common recovery to the ufe of his own right heirs, as is 

laid down in the cafe of ^hbot and Burtcri, Salk. 590* but this 

rule only holds where the perfons take by defcent ; in the prefent 

cafe J. Banks the tenant in tail took the eftatc by purchafe per 

Jhrmam doni^ viz. by the limitation in the marriage fettlemcnt j 

and this eftate-tail preceded the remainder in tail to Roohe and 

.<^, and the reverfion in fee, which was in himfelf j therefore 

the point is, whether the tenant in tail by purchafe who fuffered a 

recovery to the ufe of himfeh in fee is to be confidered in the 

fame manner as if he took an original eilate in fee ess parte ma* 

teritd by defcent. 

After confidering the nature of eflates-tail before thcjlat. de 
Jonis^ and Ifince, and the operation of common recoveries, the court 
tefolved that in the cafe 'at bar by virtue of the common recovery 
Jacoh Banks gained a new eftate in fee to him and his heirs ge- 
neral, and thereupon judgment ivas given for the defendant. 
Error upon this judgment was brought /'/; domo procerinty and the 
'75^ of ^pril 1744, Willes C. J. delivered the unanimous 
ppinion of all the judges in favour of the defendant Strachan, and 
judgment was accordingly affirmed, Pg/?, 66. 



Sercole verfus Hanfon, Bart. B.R. 

\lf7RIT of error was brought to reverfe an outlawry in an ac- Outlawry, 

^ tion for a debt of 400 A, and the error afijgned was, that 
"^c party outlawed was beyond fea at the time of the exigent 

^Warded ; and now Serjeant Draper^ moved that the outlawry Spfc'i' ball 

*^ight be reverfcd upon filing common bail, for that no affidavit "'^'^'*'' **, 

^as made and filed according to the ftatute of the r2th oi Geo. i. "^^j'^Jou*/ 

^or no writing or indorfement of any fum on the back of the iaw:y, 
J^nt, and therefore if the (herifF could have found the defendant, 

"^ Could not have arretted him by .virtue of fuch procefs^ but j^stra.ii-s. 

^nljr could have ferved a copy of it upon him, 5. c. 

. Mr. Lacy h contra infilled that the party outlawed ought to put 
i||J\ft>ecial bail before the outlawry be reverfed ; as the law itood 
"^ore the ftatute of W, fcf M. every defendant outlawed was to 4 & 5 w. * 
^Ppcar in perfon before fuch outlawry could be reverfed, and j^- ^- x8. 
.^H appearance was a commitment in cuftody, viz. he was to be * ^* 
j^ Ptifon to anfwer the plaintiflF*s aftion. Shep. Epitome 1079, 
_2* ^afcs of pardons of outlawry, if after judgment he muft pay 
^^ debts if before judgment, he muft yield his 



Ba 



body to prifon. 
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Gfr. ; and the reafon in pardons of outlawry and in revcrfal 3 of 
outlawry is the fame. Lit. Rep. '^01. Salk. 496. Cdrth. ^^^g. 

Matthews v. =- . There, (thoup:h the defendant never \^^as 

in England) the court would not reverfe the outlawry, but fz:^\xt 
him to bring error and put in bail, and there is a note at tz ^e 
bottom of that cafe, that this is an excellent way to get bail of 
a foreigner. Cafes in King Willianfs iime 549. Wilhram a^^^^d 

— , Trin, 1 701, in error, to reverfe an outlawry in C. -^S»i 

upon the reverfal of, the outlawry it was rcfolved that the ^B-C- 
fendant (hould put in fpecial bail if the aftion require^^it ; if t I3ie 
court in the cafe at bar do not oblige the defendant to give fp,ec "Mai 
bail, defendant being abroad, the plaintiff will lofe his debt, whi ^:h 
is 400/., of which Nve have an affidavit now, though there ^^^^^as 
none at the time of fuing out the fird procefs. 



Draper replied, that before the ftatute of Elizabeth^ outla^^^ry 
would not lie only in aftlohs of trefpafs ^»/ ^ armisj want of 
proclamation was error at common lawj the cafe in Salk, 4^^^- 
is in point with us. 

SiElif.cj. C.J. i^^— By the ftatute of Elizabeth the bail is to pay jrlc 
^* condemnation money. Saik, 496. is an exprefs cafe in poiMit, 

that fpecial bail (hall be given where the adiion is bailable. !>* 
Martin and Duckitt, Trin. 6 G. 2. and Wall and Wotton^ t^^J* 
12 G, I. There was fpecial bail in both thefe cafes upon enrot 
to reverfe the outlawries ; and in the cafe at bar the defend ^^* 
in Eq/ler term following put in bail fpecial, and the outlawry 
was accordingly reverfcd. 

Lyddall & al. Executors of Metcalf ver/us DunlapP 
& ah Executors of Feltoa. 

Whether j4 CTION of covcnant ; the breach was afligncd for non-pa^" 
Sl^Mvini'm ^^^^ °^ ^^^^ incurred in the defendant's owo time, plene a^" 

gKxi plea in fninijirai^ty and general demurrer to the plea; the queftion wa^* 
covenant Whether this was a eood plea ? and Mr. Law/on againft the pl^^ 
cirrfwhVre ^^^^^^ 5 ^'V>- 3'- Popham, I20. I Fent. 271. I BulJ. 22^ 
the bleach is I Mod. 1 85. SaiL 297. 316, 1 7. Mr. Poole m fupport of th^^^ 
fcr non- pjea faid,that this queftion depends upon what judgment the court*"^ 
rrr.tjncarred ^*" 8*^^ "P®" ^"'^ pka, and the plaiiUitt here can only have judg- 
in their own ment de bonis tefiatoris. RoL Abr. 93 1 . p. 8. Dyer 3 24. Cro. Jac.^ 
**°^ 671. Hobb.iZZ. I Saufid. 112. If judgment can only be given 

de Bonis te/latoris, then plene adminiflravit will be a good plea, as a 
tf'mporary bar. , All the cafes cited by Mr. Law/on are in adions 
cf ic bt, and the cafe in Salk. 3 1 6. is with the defendant. He ad- 
mi ted that the plaintidf might have brought his adlion againft 
defendants as a%uees of the term in debt both in the debet and 
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l^t^iwtf and that in fuch cafe the defendants-would be chargeable 
fc ionU propriis without naming them executors. 

C. J. i^^— None of the cafes cited by Mr. Law/on come up to 
tHe cafe before us, the queftion depends fingly upon what judg- 
ment can be given in this adion : there is no doubt but defend-. 
ants might have been charged asaffigrices of the term, if no other 
judgment can be given but only againd defendants as executors, 
then this will be a good plea ^ Juftice Dennifon cited AUen 42. and 
faid he had fcen the roll in the cafe in Salk» 316. JJlierius concilium* 



Thrale verfus Vaughan. B. R. 

T^E-BT upon bond, oyer of the condition was, that if defend- Plcawiin^ 
* ant (hbuld indemnity plaintiff for what beer and ale he fhould 
deliver to one 5/i>ir/, then the bond to be void; plea, that the ^ 
plaintiff delivered no beer to &tohs after the making the writing 
; obligatory ; replication, that he did deliver beer to the faid Stokes 
to fuch a fum ; general demurrer and joinder. 

\ Mr. jR>r^/ objefted to the replication, that it did not appear 

I thereby that the beer was delivered before the filing the bill. 

I i^/. 407; 

1' . - 

Mr, PooU in fupport of the replication faid, that it'tendered a 
pod iffue -, and if defendant had taken iffue, the merits might 
>ave been tried. 

C. J. if^— It would hav^ been better to have faid, ** before 
■ [*fi^iffg of the bill;" but as^ this is upon a general demurrer, and 
18 only matter of form, Judgment for the plaintiff. 

Brown verfus Seymour. B. R. 

A CTION of trefpafsyofault. and mayhem; plea,yS« a^au/f Je- Mayhem, 
. mefrie tried before Juttice Burnett laft Lent affizes ; the jury Sj**'^ ^^* * 
^^nd a verdia for the plaintiflFand damages 150/. and now it was po^e^l^a' 
?^ved to increafe the damages. Mr. Juftice Dennifon certified to c.eafe the 
'^^ court -from his brx)ther Burnett that the evidence at the trial ^""g? '* 
u^h " ^^^^ plaintiff was entertained by defendant at his houfc "^**^***'*' 
J i«i June 1 74 1 , and had been fo for three years before that time ; 
,^ that plaintiflFand defendant being drunk together, had a great 
,^ ifiany words ; plaintiflF flruck defendant and ufed him very ill, 
j^ «pon which defendant turned plaintiff out of his houfe ; plain- 
, tiff coming back again for his great coat, defendant took a gun 
^ ajJd (hot at plaintiff and wounded him, fo that he loft three 

B3 '**cfiDgera 
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« fingers of his left hand : the jury confidcred the pro^ocatP 
•* and gave only 150/. damages; and J. Burnett faid, he vs 
« fatisficd- with the verdi6l." Mr. Lloyd fliewed caufe why tr 
damages ought not to be mcreafed ; and objed^ed, that damage 
could not be increafed upon the declaration in this cafe, whi 
is only general for an affault^ battery^ and mayhem^ without a ^ 
particular defcription of the mayhem i and deed Dyer 105, a-a 
faid It fliould have been laid for mayheming his left hand, whcai 
by he loft three fingers. Zt'tles 345. i S/W. 108. 

Gundry for plaintiff — It is laid in the declaration that dcfen 
ant did aflault and mayhem him in the left hand, and that 
particular enough. 1 Leo. 135. Lit. Rep» 150. Latch 2t2 
Hooper and Pope, Hard, 403. 

C. J. Zf^— There is no doubt but the court can increafe t 
damages in this cafe even upon view of the party maimed 5 as 
the cafes cited they can be of no ufe to dire£l the court, becai 
every cafe of this kind depends upon its own circumftanc- 
1 Sid, 109. though it does appear that plaintiff has received gr< 
damage, yet to determine this cafe the court muft take into c€. 
fideration the whole circumftances of it : it appeared at the tr 
there was great provocation given by the plaintiff, and the be I 
viour 'of the plaintiff is material to be confidered, I think t 
fame as the jury and the judge who tried the caufe have done, a 
that 150/. is a great fum, and enough in this cafe, as it now a 
fears to us. i Rol. 572. 14 Jac. Baynes and Haddocky f 
mayheming and knocking out an eye, this court only increafi 
the damages from 1 1 /. to 50/. 

So the rule was difcharged. 



Tomlin verfus Burlace. B. R. 

For plaintiff | N crror from the court oi RocheJ}er : debt upon.an obligation 

Rft*^*? Y'^tTi per duritiam ; replication that defendant was at libert; 

^^Q^ ' and made the bond of his own free will ; and that he had mac 

Yely. 11%. it not (qt fear of imprifonment, and concludes to the countrj 

*s^^^* verdift for the plaintiff: arid now upon the common erro 

6P.cp.24*b a(figne4 it was infilled for plaintiif in error /^r Mr. Law/on, th 

Mod. 551. the replication was bad, hecaufe it was rather a replication to^ 

^ ^» . minas than per durefs ; and he cited the cafes in the margi 

Ctmdry for defendant in error faid, the old way of pleading wa 

that every iffue muft confill of an affirmative and a negative; b 

that is now got over, i Injl, 126. And an iffue now may be 

«n affirmative upon an affirmative ; as if defendant pleads he w 

born in France^ and plaintiff replies he was born in England^ t\ 

is a good iffue 5 if the lord avows for rent-fcrvicc, and the plea 

b 
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\iaT be, that the diftrefs was made out of the avowant's fee ; and Bro iflue 
tlie replication that it was within, is a goo J iflue. Ra/lal/ gSS' ^' ^^zttll At- 
Thc iflue upon plene admini/lravit confifts ot two aflirmatives, fo taint, 89. 
tlie ifiuef in a writ of right. But fuppofing this replication is in- 3 Geo. or 
formal, yet it is good after a verdift, and helped by thejlat. 4 t2f 5 ^\ *°9j^^ 
Afin.y and fo it was adjudged per totam curiam^ and the judgment Norton, 
affirmed. Hob. fo.— 

£d.4. 
Bro. tit. I0ue, p. 6. Sir T. Jones, fo. 6. — - v. Tomllnfon, i Show. 250. cited per J. Dcnnifoo. 



Rex verfus Norman, Efq. B. R. 

J\lEWMAN an attorney, who was a commiflioner to take affi- information 
davits in 5. R. upon an arbitration to end fome matters in ^fj^^^J^J^^'f-^,, 
difference between twoperfons, upon an indiftment in this court, exaTimng 
examined feveral perfons ere tenus upon oath, without putting the pcrf ins on 
matter into writing. Per tot. r«r.— This is fuch an offence for ^J^u^^^r 
which an information muft go. Lacy pro qu. Gundry pro def. 

Rex verfus Jones, Efq. B. R* 

jD ULE to (hew caufe why an information fliould not go againft Information 

defendant a juftice of peace pro com. Midd. for demanding ^^^^^^ 
°oc {hilling of J. S. who was brought before him, which defend- juftice for 
^^ infifted upon as his due, for what he called difcharging his committing 
^rrant; and upon rcfufal to pay it, he feut J. S. to the new ^^^p^y^^^ 
prifon; upon fliewing caufe this matter was denied, and fo the* is. fordif- 
l^^^ difcharged, otherwifc the court would have granted the in- charging hU 
WQiation, .^^*^^' 



Havers ver/us Banniften B. R, 

jpOOLE moved to ftrike out of the declaration eight hundred Amendment 

pounds, and to infert the words eight thoufand pounds in. **/^**^'"*' 
^^*i upon ajfumpfu ; after plea pleaded, every thing being iq ^^1* ^^ 
P^per, the court granted the motion. 
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Sir Henry Hartop verfus Hoare & al. B. R. 

Btilment. rTp^ROVRR for Certain jewels ; upon Not guiltya fpecial vcrd id 
A market £ ^gg found, VIZ, That plaintiiF being owner of the good^Bi.ia 
bc'fwpswn^ the declaration, I2th Jatiunry 1729, inclofed them in a pamper 
ing, and the fealed up, and alfo fcaled them up in a bag with his own fc- ^1; 
courtwnnot an^^ in that manner, fealed up, lodged them with one Seynun^jrz 
ofthe°cif- jeweller and banker in Fleet Jlreety for fafe cuftody only, fc^om 
tomofLon- whofe feivarlt the plaintiff took a receipt acknowledging the rc- 
^nunieftit ccipt of the faid jcwcls for the ufe of his mailer Seymoury to k.^:cp 
"" ' them for the plaintiff, and to redeliver them to him on dema. xid, 
fo fci^led up as aforefaid ; that Seymour^ without the knowlcci |rc» 
aStra.1187. privity, or confent of the plaintiff, broke the feal, and carried the 
5.C, jewels to defendant's fl)op, who are alfo jewellers and bankers in 

FleeUjlreet in the city of London^ and traded in jewels, and in the 
open (hop pledged them as his own property for 300/., ^nd 5i|i<> 
gave a note of his hand for the money, without any authority 
from the plaintiff to fell or difpofeof them ; that the defendants 
have converted them to their own ufe; that Seymour zonxm^^^ 
in poffcifion of thp faid jewels till the time be pledged them •, tlx^^ 
5^^ i«^//r afterwards became a bankrupt, and plaintiff brought tH«s 
aftion for the jewels in the Common Pleas, and upon this fpec»^» 
verdift judgment was there given for the. defendants; but u^^ 
upon error brought the Gh. Juftice gave judgment, after fevC^^ 
folepn arguments at the bar and the bengh, as follows : 

The general queflion upon this vprdifl: as found, is, wbetl^^ 
the plaintiff is barred from having the jewels redelivered, ^^ 
from having f^tisfadion in damages. 

4llep. 83. The plAintiff's delivery w^s a naked bailment to his own U**^* 
Woori 8 j„^^ \!ci^xf was no authority given afterwards to difpofe of th^^^* 
^ ^^' fo that Seymour'^ breaking the feal made him a trefpaffcr to Harf^^' 

2d. 
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d ^ How far plaintiff is affefled by what has been done by 
mur^ and whether plaintiff's property bedivefted by this z€ti 

we arc of opinion tint Seymour had no property general or 
::ial; it is true they orij^inally came by right to him, but 
en he broke the feal he became a poffeflbr mala fide; it was 
cd at the bar that it was more reafonable that the plaintiff who 
[led Seymour ihouKl fuffrr, than the defendants, who put no 
ifidencc in him ; like the cafe of Hern v. Nichols, in Salk. 289* 

that cafe is not like this ; here the plainciff ufed his utmoft 
idcnce by fealing the bag, and his particular caution in taking 
cceipti and gave no power to Seymour to do any thing that i Xnft, $9, 
ght occafiou this deceit. 

As therv. feems.to be no fault on either fide, either in refpe£l 
the plaintiff or defend.mr, it will be neceffary for us to fee how 
s cafe (lands at the common law exclufive of the cuffom of 
ndon as to a market overt •, and this difpofition of the jewels 
a banker's fhop is by no means a divtfling the plaintiff's pro- 
rty. Moor 624. Cro. Jac, 49. ,55 H, 6. 29. Bacon^s Vfe of the 
^vi^fol. edit. to. 5 H, 7. 15. By the (late of thefc cafes it was 
fer apprehended that the true owner loft his property in the 
9ds by a poffcfiion, unlcfs they wtrp difpofed of in a market 
?rt, and no regard was had to the veMee*s coming in as a pur* 
ifer without notice. Vide 2 Inji. 71^.718. The cafes cited 
the defendants to impugn this rule ^rt Cartb. 357. Sali. 344. 
>. 125. But furely property does not always follow the 
"eflion, unlefs th^ thing loft has no mark by which the owner ' 
r know it, as in the cafe of money, Cro, EUz. 74^. Salk, 283. - 
^k of England and Nenumany 2. bank note payable to ^, or 
rcr ; payment to one who find^ a bank note is fo far good that 
ifcharges the bank. 

d ^ Whether the place where thefe jewels were pawned will 
itic the defendants to keep them till they are repaid their 
ney? It is found that the defendants often lent money upon 
•els in this public open (hop ; and it is argued, that by the 
lorn cf London every open (liop in the city is a market overt in 
peel to thofe forts of goods they trade in ; and this has been 
ch infiftt d on for the defendants, and that pawning is within 
tcuflom ; but we cannot take judicial notice of fuch a cuftom 
this verdi£l which has not found it. CartL'j^. Salk, 12^. 
w. 5 Geo. I. Argyle and Hunt : on a prohibition it was deter- iStra.ii37. 
Jcd the court could not take notice of the cuftom of London^ 
' viras for words. But taking it that the cuftom oi London would 
-nd to fales, then a queltion will arife whether a fale and a 
'a are the fame, f )r unlefs they are, the cuftom would not 
- availed the defenciants in this cafe if it had been found. 
t. 435. iS/W. 135. Noy's Max. 2S. Lamb. Cufioms of Kent^ 
% 2 Sid. 139. Jenk. B.3. 35 //. 6. 25. 'Jenkins '\yas a learned 
;e^ aiid there is x^ inftaxic^ wherever this cuftoxh has been 

allowed 
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allowed as to pledges ; it is objefted that this finding is I 
jury who cannot try it, but by the mouth of the Recorder; 
is contrary to Cro, Car. 517. Cro, Jac. 6q, Hob. 86. Jones /\ 
this cuftom is unreafonable, (to fhew which he cited) J^nk 
fiat. I Jac. I. c. I. is very material ; but we are all or opit 
that the plaintifF has a good right to recover without the aic 
that ftatute ; accordingly the court gave judgment for the pi 
tiflF Hartop. 

Sadlers' Company and Badcock, Truftee of 
Hand and Hand Fire-oflSce. In Chancery. 

Infurancc. Xyf RS. Strode, leflec of a houfe, infured the fame for fe 

The party lyL years frojn fire, to the value of 400/. her. term the 

cu^htto expired (before the policy), viz. at Midjummer 1740. On the 

have a pro- of January following the houfe was burnt- down ; on the 23 

jtrty in the February following Mrs. Strode affigned the policy to the plaint 

lured auhe "^^^ are the ground landlords, and now a bill is brought aga 

,time of the the infurancc-officc for the 400 /. 

infuraoce 

«*the time Loi^d Chancellor — The queftion is. Whether by the affignp 
of the lofs, the plaintiffs are entitled to recover the 400 /. ? And I ar 
opinion that the party infured ought to have a property in 
thing infured at the time of the infurance made, ^nd at the \ 
of the lofs by fire, or he cannot be relieved. .Mrs. Strode ha 
property at the time of the fire, confequently no lofs to 1 
and if (he had no intereft, nothing could pafs to the plaintifi 
the affignment, 

Intereft or no intereft mud be inferted in policies of infur 
of fliips, or the infured mud prove he had intereft on board 

If the infured was not to have a property at the time of 
infurance or lofs, any one might infure upon another's he 
%et Cafes in which might have a bad tendency to burning houfes. Infu 
Parliament, t^g thing from damage is not the meaning of the policy, it i 
rl^l^cned Tu J^^^*^ infuring Mrs. Strode from damage, and Oie has fufiered n 
i7»i. Bill difmifled without cdfls. - 
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The King verfus the Bifhop of London. B. R. 

'THIS was a motion for a mandamus to the Bifhop of London to 2Stn.ii9z. 
•*' grant a iicenfe to the Reverenc} Mr. Duvney to preach as ^- ^ 
kfturtr of the pariOi of St. Ann Wejtmhijler, for that by the ^3*i4Car. 
ftatute of uniformity of Car. 2. no one can preach as ledlurer of 
any parifli without a Iicenfe from the bifliop. 

The principal facls that appeared upon the affidavits on both 
' fides were tl.efe ; that in November laft Dr. Thomas the late lec- 
turer refigned the ie6^ure(hip, which being fo vacant the fele£l 
veftry^ confiding of a f:w perfons, chofe one Mr. Church lec- 
turer, who was admitted by the reftor Dr. Pellittg^ to preach as 
fuch, and received by the parifh ; afterwards fome of the pa- 
rifliiohcrs being diflatisfied with the eleftion of Mr. Churchy pro- 
pofed to put in one Mr. Dawney, and a roll or piper was carried 
tboutthe parifti, from houfe to houfe, which was figned by 52a 
^parifliioners, who approved of and thereby elefted Mr. Dawney 
lefturer ; and, as the le<3urer is fupporteil merely by the volun- 
tary contributions of the inhabitants, and as no temporal benefit 
. or certain ftipend was fettled on fuch lecturer, feveral of the prin- 
cipal perfons who figned the fald paper waited upon the oilhop, 
dcfiring be would Iicenfe Mr. Dawney^ which was refufed by the 
tifliop, Mr. Church having before been chofen by the fckiSt 
veftry, confifting of a few perfons, and admiited and received 
"7 the reftor Dr. Belling^ and the parifliioners. And nowcaufe 
^as (hewn^why a mandamus fliould not go to the bifhop to grant 
^^e Iicenfe as aforefaid, 

Mr. Gundry of counfel v/ith defendant —Suppofing Mr. Da^-ney 
J^ be duly elected, which I do not admit, yet I apprehend the 
*^'fliop is the proper judge whether he (hall be licenfed as a fit 
peifon to preach : what is a mandamus ? it is a writ to admit one what a 
jpto an office to wliich he has a right, or to reftore him to one mandamus 
*rom wliich he has been wrongfully difplaced ; there is no fuch "* 
office as a ledlurer known in the law, there is no other incumbent 
^^cept vicnr or reElor : the reflor may hire a lefturer if he pleafes, 
^^^ he may preach, for the freehold of the church is in the re^or, 
^^ by the conftitution of the church the reHor is not obliged to 
*^^^^ch, only to read a homily ; in this cafe there is no temporal 
P*"of^f arifing to the leBurer in certain, only a voluntary contri<^ 
^^icu of the pariihoriers; and therefore it is no office. 

^ut fuppofing it could be called an office, yet as preaching is 
l^^tly fpiritual, the biffiop is the proper judge whether the periba 
^^ftnbc a fit perfon to pleach j in an inilituyon to a benefice the 

bifhop 
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bi(hop a£ls as a judge, and lb it was determined in parlianient 
cafes between the Bilhop of Exeter and Beal ; it cannot be tried 
by a jury whether Mr. Dawney be a fit aud proper perfbn to 
ainft. 631, preach. 5 Rep, Specotfs cafe. I do not know that there ever 
*► was a mandamus to the bilhop to inftitute to a church j and I 

queftion whether the redor might not bring an adlion againfl: 
any perfon the bifliop (hall licenfe to preach as ledureri if fuch 
perfon (hould go into the pulpit and preach without the leavc^of 
the reftor, in •whom the freehold is. 

By the canons no perfon can preach unlefs admitted by the bi- 
fiiop, and the canons bind the clergy in fpiritual matters, and the 
fiatute of uniformity is only a confirmation of the canons in 'this 
inatten There is a caveat entered againft Mr. Daivney in the fpi- 
ritual court, and where a matter is in controverfy in the proper 
court, this court will not interpofe ; as in the cafe of 5 Mod. 374^ 
375. and in Trin. 2 G- 2. where a mandamus was moved for, to 
licenfe one Wallis to teach fchool at Hackney ^ it was refufed be- 
caufe a caveat was depending. A mandamus to fwear a deputy 
regifterof the conCftory court of Tork was refufed, becaufe there 
was a matter in the cafe in controverfy in Cane* 

In the cafe of The King and Rodes^ indiftment for forgery, at 
Niji PriuSf the trial was put off, becaufe the validity of the will 
was depending in the court of delegates. 

In the cafe of Con^ Phi/lips, in a motion for an attachment, the 
' court would not interpofe, becaufe the validity of her marriage 
was pending in the fpiritual court, as touching fome matter about 
the contempt. 

And in Pa/. 13 G. i, Mr. Vincent was chofen ledlurer of S/. 
Dunjian^s parifli, where there had been a lefturcftiip time out of - 
mind, and land given to truftees to be applied to the lefturcfliip j 
a licenfe was applied for, but refufed by the biihop, and upon ap- 
plication for a mandamus th\^ court would not^grant one, becaufe 
fome matter relating to this Icdurelhip was then under litigation 
ia the court of Exchequer ; in this cafe, though there was land 
belonging to the left urefhip, yet the court faid the bifiiop had 
the difcrction to grarft a licenfe or not. 

Serjeant Wynne on the fame fide — Mr. Dawney cannot be faid 
to have a majority of the perfon s paying to church and poor on 
his fide, there being in this parifh the number of 1130 of fuch 
F|cft»ors perfons ; befides, his eledlion in the nature and manner of it is 
How to be. void, for it is laid down that in eledlions, the content of the 
electors mud be given at one and the fame time, ftmul isffemeh 
Pavis's Rep. 48^ 

Sir 
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Sir John Strange infifted on the behalf of Mr. Danvney^ that a 
mandamus ought to go to the bifliop \ that in the parifbes of St* 
CiemenfSf Covent^Gardefty and St, Giles's, the felcA veftry do not 
choofe the ledlurer, although the feleft veftry does in the parifties 
of St, James f St. George Hanover-Square ^ and St. Martin' s-in^the'^ 
Fields : but they derive that power under the cxprefs words of 
an a£t of parliament. 

It is objcfted that Mr. Dawney was not duly elefted, becaufei 
no notice of fuch eleftion was given in the church ; our affida-^ 
vits anfwer, that the churchwardens would not let notice be 
given 5 it is alfo objeftcd that our affidavit does not fay that 520 
are a majority, and that a le£lurer is no officer, and that the law 
knows no fuch office ; but the a£t of uniformity mentions fuch 
an office, alfo the i Ccdex^foi 65. 

When an a£l of parliament gives power to a particular perfon, 

to do ibme particular thing, as in the cafe of a juftice of peace, 

this court will grant a mandamus to a juftice to execute an autho- 

* rity given him by a ftarute commanding him to determine fuch 

or fuch a complaint which has been laid before him. 

A mandamus lies to the ordinary to grant adminiftration. 
1 Suf. 281. 2 Sid. 114. .This court obliges him to execute the. 
authority given him ; not how he (hall execute it. 

In the cafe of The King and The Mayor of Canterbury, the 
mayor had authority in him to grant a certificate, and a manda^ 
mus was granted to oblige him to grant a certificate to one who 
was entitled to it. Mich, i G. \. 

In the cafe of a fchoolmafter, The King v. The Bailiffs of Mor^ 
P^i} mandamus to the bailiffs to licenfe a fchoolmafter, Trinity^ 
3 G. I. 

Tie King and Dean and Chapter of Dublin^ Hil. 7 G. i. mandu" • 
«ww to admit Mr. Dowgate to a ftall in the cathedral of Dublin. 

The King and Dean and Chapter of Norwich ^ mandamus to ad- 
tttt Dr. Sherlock, Mafter of Catharine-Hall, a prebend of Nor^ 
wW. Trin. 4 G. I. . The King v. Bijhcp ofSaliJbury. The like 
to admit Mr. Clarke. • 

*nrn«. 9 G. I. Dr. Bentleyh cafe, a mandamus was granted 
*o admit Dr, BentUy to bis academical degrees. 



And 
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And if the rcftor can refufc the pulpit to whom he plcafcs, 
may object to whomfocver the parilliioners may choofe ; th< 
are vaiious fads obje£led which the court now has no occafi* 
to determine ; but when the mandamus is returned, the coi 
will then fee what they put it upon. 

Mr. F!oyd on the fame fide for Mr. Dawfiey---Thc fck£k ?cC 
have refufed to let notice be given in the church of^he clefti^ 
and now they come and objeft to our manner of eleflion ; \« 
does any one prefcnt to a living ? The reafon //, bccaufe the ] 
fuppofcs every one who has the prefentation is the founder ; 
are the pcrfons who are to pay Mr. Dawney^ therefore the t 
fon is ftrong that we ought to have the right of choofing hina 

A mandamus will lie to a court-Ieet to do a particular afl;. 

There never was a redior before the council of Lateran^ nor 
vicar till the time of King John ; and a leElurer may be mo 
antient than either of them for ought I know ; however, xkx 
are taken notice of in xkitjiat. Car, 2, as to thefe licenfcs. 

A mandamus was granted to admit Dr. Bland provoft of Eat^ 

ift of December 1735, in Chancery, a queftion arofe before n 
Lord Ta/bot as to the right of bifliops to grant licenfcs to marr 
Lord Talbct faid, as they were taken notice of in the ftamp-a^ 
as to this light, it would be too much for him not to take notice 
fuch a right, when the fame was taken notice of by the kgiflatui 

In Hil. 3 G. 2, Tie King v. Ward. Motion for a mandam 

to the Archbilhop of Tork to admit one deputy regifti 

(I think,) Dr. Sharp had appointed one Shaiv his deputy, Sht 
applied to the delegates ; then a queftion was, Whether a i»m 
damus would lie for a fpiritual officer, and a deputy only ? an« 
mandamus was granted, 

Mr. Jones on the fame fide cited i Vent, 187. i Palmer 5 
5 Mod. 374. (not applicable to this cafe), and faid that tl 
queftion depended upon the aft of uniformity : no a£tion « 
lie againft the biftiop for refufing this licenfe, and if it woi 
lie, it would only be for damages \ Mr. Danuney could not there 
recover the lefturefhip. 

Mr. Gundrf^ reply to fomc of the cafes cited— He faid, thati 
cafe of a regifter to the biftiop's court was a temporal benefit, a 
that an ejeftment would lie for a prebend's ftall, or an affize ^ 
lie I after he is admitted ejcftment lies> it is a freehold ; as to t 

C2 
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cafe of a fchoolmaftcr, every man by the common law has a right 

to follow the bufmefs he is brought up to. As to the cafe of Dr. 

Blandf the queftion there was, Whether the doflor had a negative 

voice ? The mandamus was for him to put the fcal to a prefent- 

aioo^ and that quedion was merely triable in the temporal courts* 

Lee Chief Jufticc, after taking time to confider of this cafe, 
delivered the opinion of the court. 

It appears by the affidavits on both (ides of this motion, that 
23 perfons of this parifh met at a! vellry at Si, Ann\ church, and 
chofe Mr." Church lefturer ; and that he has been received as fucli 
both by Dr. Pelling the re£lor, and great part of the parifh. 

It alfo appears, that after this a paper was carried about the 
parifli, and Ggned by 520 perfons who have named and approved 
[ of Mr. Dawney for their ledurer; and that he has not been re- \ 

ceiTcd by the redor or minifter of the parifh, . and the Bifhop of 
^ndm has refufed to give him a licenfe to preach. 

It appears, that this parifli has no fixed flipend for a lecturer, 
out merely depends upon 't;he voluntary contributions of the in- ' 
habitants 5 nor does it appear that there is any certain cuflom as ; 

to ele£ling a ledlurerf Therefore as there is no certain cuflom, 
*^or docs it appear that either of thcfe perfons, Mr. Churcjj or Mr. 
'Oawtiey, have a demand of one penny from any parifhioner, or 
*ny body whomfoever, but that the contribution to a lefturer is 
J^erely voluntary, the queftion is, Whether this court will at all 
*'5terpofe in this matter ? And we arc of opinion there is 
?o foundation at all in this cafe to ground any right upon. 

The ground whereupon application is made to this court is 
''Pon the ftatute of uniformity, wliereby all perfons are forbidden 
^ preach as ledlurers without a licenfe. 

It is trqe, that it is not in the bidiop's power to witlihold his 
"*^Cnfe whenever he pleafes, but if he Ihould grant it in this cafe 
^ JMr. Downey^ and Dr. Pelling the xcdtox fhould refufe him the 
PMlpit, fuch licenfe would be of no effect -, and it is pljin the 
*^^ of the church is in the redlor, {IVatfoJi's Comp, luctmibciit 705;. 
^ Cup. 366. Noy 104.) and he may admit what ledlurer he 
P^^afes, and has already admitted Mr. Churchy who is now in 
PpflclEbn. Here is no temporal right in queftion, and the pa* 
'^thioncrs have no right to make fuch election, as to oblige the 
*®Qor to admit Mr. Dawney ledlurer into the pulpit. Michm 
*^ JT. 3. in Holfs Reports (a bo( .: of no authority) cited as a 
^^fe in point, whereof my Lord Chief Juftice faid he had fcen a 
^ore accurate report. The rule to fhew caufe why a mandamus 
^'^ould not iflue difcharged. 
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Thorefby vcrfus Sparrow. B. R. 

Ojrtrnotto T N ati a£tion of covenant upon a Icafc, defendant prayed of. 

^'^^^^^ plaintiff made affidavit that he ha i fcarched for the fcafe-a 

Acwntote couW nowhere find it; and now it was moved thereupon tl 

loft. the court would difpenfe with the o^er ; that the plaintiff had i 

iSaund. S. ^^ original leafe but only a copy, and was willing to ^dve 

sLutw? ' fendant a copy thereof; hut 'per lUriamf this bufinefs of ^^rd 

Symfott and not depend upon the rules of the court, but the defendant hs 

^r^*^ 86 ^^^^^ ^^ *^ ^y ^^^' ^"^ ^^ would be error if the court (hould d< 

S. c. defendant oyer, as the plaintiff has declared ,upon the' dccd^ a 

5Rep. Wy- m2Ldcz prefer t thereof; for now it i»s fuppofed to be aftually 

L ffwd"^' court, how then can we deny it ; if any thing can be doiiei 

cafe. plaintiff in this cafe, it mtift be by helping plaintiff in dcclarinj 

6Mod.i54. and there, upon /proof that the orijjinal leafe is loft, a copy m; 

Mo(W ^ given in evidence, .and plaintiff might have declared in dc 

1 Mod.166^ without fctting forth this deed j but wherever an adion is broug 

on a deed, chai-ging defendant with the execution of it, tl 

plaintiff muft there bring the deed into court ; the reafon is, tb 

the court may fee whether it be executed according to law; ai 

we had better fuffer a private mifchicf than a public inconvei 

cncc. The rule to (hew caufe why oyer fliculd not be difpenf 

with, was difcharged. Per C.]. Lee , Wright zti&Dennifon^ahJd 

Chappie. 

Smith verfus Nicholfon. B. R. 



PraAice. 

6 Mod, 



J. A Ca,fa. was taken out the 3d day of December ^ and left in t 

130. r\ fheriff's office the fame day, in order to have non eft snve 

Saik. ^au^ returned thereon, to ground proceedings againft the bail, wh: 

PbiDtiff was afterwards done. A writ of error was allowed the 4th 

cannot call December^ and notice thereof gi>^en, notwithftanding which, p 

cfa*ca!ffc ceedings were had againft the bail: and now upon Sir J^ 

jpending Strangers motion to fet afide the proceedings on thc/cLfa. agai 

*^^' S6 ^^^ ^**'' '^^ queftion was. Whether this writ of error was a 

S.C. ' ' perfedeas to t\it ca. fa. on the 4th oi December ^ the fherifF 

SeeiStra. having then executed it ? And per cur, — It is 2l fuperfedeas ; bu 

*^^* the execution had been executed before the allowance of 

writ of error, the fheriff might return it afterwards ; fo the | 

ceedings on the fci. fa, againft ^he bail were fet afide. Notei . 

pG. I. Oldndge dud Stroude ; 2d fci, fa, returnable i3th.of J 

lame day error brought, and the/ci-fa. returned and held rij 



\ 
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Witther verjbs Cheflam. B. R. . 

JT^ITCHER was fued in the fpiritu?! court for diftjjrbing a Prohibition. 
^^ perfdn in his feat in the church, and now fuggetted fof a ^^^j^'^^^^ 
^ToMbition that he purchafed an ancient houfe with this feat ,83° ' 
belonging to it, to hihi and his heirs, which was pleaded below. 
Per cur* — This is enough to ihew the temporal right is in quef- 
tion i and a prohibition was awarded. 

Jervois qui tam vcrfus Hall. B. R. 

QUI tarn upon the gnme a£l for killing a hare. Verdifl: for No new trial 
ri ; *X^ defendant. Motion for a new trial, becaufc the judge who JJ^j^^*"*^ 
tried the caufe refufed to admit a perfon to be a witnefa who 
^as a pari(hioner of the fame parlfli where the hare was killed; 
l>»t C. J. Lee faid, he did not remember that ever a new trial 
W been granted in the cafe of a penal ddion, and fo per cur. 
Ac motion was refufed. 

Middleton verfus Price & aL B. R. 

A CTION of imprifonment; the defendants jointly jullify uil- X'Salk.409. 
der procefs ore tenus^ iffuing out of an inferior court, accord- *^o"^ Abr. 
*^g to the cii ft ora thereof ;. demurrer and joinder; and it was \X/\o. 
°"j.eaed by Draper Serjeant for the plaintifl*, that this is faid to jirftificaiion 
°^ a court of record, and the procefs is faid to be by word of "^*5^*^'^^" 
^outli; how therefore can it be tried ? It is not faid that any (hew ii was 
J^iftftibhs was awarded by the court \ it is not faid that it iffued ictumcd. 
^.(if the court ; it does not fay that it was commanded by the gf^^"^^ 
JlJurt, nor is it faid to be executed at the requeft of the plaintiff 
"^Jtin \ it dofs not allege' that the officer returned the procefs x 
pbintiflFs ill inferior courts are obliged to do their duty. Thcj^^i/. 
',2S. I. c. 29. requires an affidavit of a debt of 40/. or upwards 
ftbfe made ; here was none ; and though this cuftom of ore ientis 
jrocefs might be good, yet this ftatute is a repeal of it. Serjeant sir T. Jonei' 
Wjnne contra^\ admit, if the plea is bad as to one, it is. bad as t^r 5^- \ 
6 botli defendants, becaufc they have both joined in. the fame T.Ji!!^^. 
joftifieation. The ftrongeft objection feemsto be, that the officer Cro, Car. 
idtSnoty by the plea, ihew the return of the procefs, aiid that ^59-^^j ^ ; -• 
wfccfrever officers juftify under procefs, they muft (hew that the iHrowiil?^* 

f'httU was returned, p Co. 67. 1 RoU. 557. p. 4* (but nota, 204. . .. 
did not Hear Serjeant Ji^. give an anfwer to this objcSion). J,^^? p^*' 
X*f C. J.~This appears to be an arreft upon me/ne procefs 5 apdWynn. 
a plaint wag levied, then a fummons ifllied, then a capias ere ienusy Hob. 63. 
Vol. L C and 
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and ta tbit dim U no remrn at all. When an officer jaftift 
under ftoeeb that is retuniable, be muft (hew that he has dot 
5 Hep. all that waa his duty to do. This being org Uhus can make i 
Ooid*s caft. dtffisrenoe; and indeed, as brother Drapir fays, I Ao not ice ho 
this iCan be tried : there is (bme weight in the other obje^ior 
what time the fommons was given to the officer does not appea 
but there are (nffitient reafons for the court to gifc judgmqiit £ 
phuntiflFt and he had judgment accordingly. 



TRINITY TERM, 
16 & iTGeo. IL 1743* 



Rex verfus Grofvenon B. R. 

IUsv»9te* T TPON a motion for an information againft Grofvenortott 
Utmt^ <tf vJ fofiog to fenre the office of one of the flieriffi of Lo nim^ 
HUjfoiM! ^P^^ured bj affidavits that he had been duly eleded thereto, n 
s^v^M-MS* that he renifed to give a bond to fenre and enter u^oa d 
lUi v.. Jm' faid officii:' On the other fide it appeared that the defendant ii 
TjJ^ proteftant dHlehter, tiiat he has qualified himfelf in all dlin 
Coflib. - . according to the aft of toleration, but in his affid^ivit he haafii 
% Ld. Ray. |]|i^ j| isiupiinft his xohfcience to take the facrament aCCOrdhaq; 
jt^'i Tii^ the rites of the chorch of Englattd. It alfo' appeared that theirc 
9ptr 1 ^ 9^ by-hi!ii^ whereby hige fums of money have b^n taken of fovei 
^ ^' p^ perfons by way of fine for refufing to feire the faid offii 
TriiJ* amounting to 35|Oppil in a little time. P^ ^r.— This is 
5 Geo. J. donbtfol qneftlony'and a matter of very great -confequence } a 
fj^^ *"'** we will not kiterpofe to have this matter tried in a criminal wi 
Ada#t6f. lAai kappearathat the city have anothfir, and that aciv3^ 
ygngtfM, - oM^mag pcc^^ this office :: and this caft diffiars fin 

^^c^^. ^^B&ofJ M ' W Qtdf for it does not appear that in diat tmfe tb 
hcnT ' iras a^f hf-hm or other way of enforcing the ele^ion, '^Aan 
C^'t^ amlscaftkm flHkle to^bis court ; ib'tfaeruleto (heMvcaufewhy 
^1 inform»tkmft«Mtl(^notg6wasdifcharged. PetLeeC.].9Wrii 

OfM anJ and Dmmfimf dhftnti (3)^pU. Sir JtAn Slnmgr, E. Booths a 
Colt. ........ ^ . .. 

Nolf ) It v^X be tfM Was aA^tsJ 2$^ not. S. C 
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ITiriiif Seljeant and Recorder of Lwdon^ pro rege; FUyd, HuMp 
Leeds Serjetot, and Draper Serjeant, for defendant. 

' Noti s A cafc cited by Leeds Scrjearit, Rex t. Schoff Mieb. 
% Gep a. Upon a motion for an information for a mifdemeanw 
or» the affidavits charged that* defendant prdcured one' Rnito 
Wm fome writings of an eftate of great value/ and that defend* 
ant forged another writing of the fame eilate, hit thb» though 
fo great a crime, appearing to have been done three years bcforCj 
the court refufed the information. 



Note : A caic cited by Draper Serjeant, Rex v. Fi/bf Trin* 
S Geo. I. Motion for information againft three or four perfons* 
fuitors of a county court, for difturbing the court in choofing a 
^^crderor, the queitibn wai. Whether the fuitors or the (heriff £ui '^ 

authority to adjourn the court ? this court determined that the J 

heriff had the legal authority, yet becaufe -there was no breach 
^f the peace, and it arofe from a miftake'in judgment, this court 
i^fufed to grant the motion, though they were againft the de^* 
^ndants as to adjourning the-county court. 

Thrale velr/us Vaughan* B. R. 

T\£BT upon bond, with condition that if defendant (hould in- Ante, $; 
"V^ demnity plaintiff for what beer he < (hould deliver to one ^j]j^*JJl 
Sfa£rxj then ihe obligation to be void, andjodgment for plaintiff roMittii* 
after demurrer. Upon a motion to fet zUiSiC JL fa.^ a writ of BW, 
- trror bcmg brought, but no bail to the writ put in, it was .pb^ N^'i^i 
leQed for pbin tiff chat this bond was. within iht Jlatm jae u ^t^.^ 
c* ]k£*i and that bail (hould have been. )>pt in before execution iKeb.li^« 
codd be (laytd. Bat per rwr. — This is not a, bon4 for payment ^^l^*^' 
<^f % certain fum of money, and this ftatutc,Oiughttobc.conftnied 3*?. 
ftriaij, gj|4 the rf. A. was fet afide. . ^ . . :- 2lJI['l^ 

... ,V:.\ Pitts verfus Carpetitcr.s i8*iR^' ; ^^^^ ^- " 

Action upon the cafe. Defendant pleaded lar Cot- off; ^iktA AietTofft*. 
**-. lippn the trial the plaintiff proved th^rcw»8 Hocitfi hiqi'ftdb ^^^'JSp!^ 
^ defendant 4/. 15 /. %d^ and the defeikl^bitvproivtd tho fddfik £1^ ^. 
^^otwedUm}/. 2/., fo that the balance^dnevtd thle>{>UiifttUr <^4i»«» 
'^«onlyj/. 13/. 3^., f6r.whiphtehad>s^>vcrdia.-'i^»-»^»i : %^^^ 

^And now it was moved by Mr. MttrtoA 'i»l']f^M^^cEg^ fUarlie ofthitdwt. 
2^ht have leave to enter by way of fuggcftion on the roll, that \^r^'^S^^' 
^^^ tiff and defendant w«irc Mxtb ci'tiieni' ^f landing and that 

C a the 
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Ifettrsfieidind tbe Cftufe of a£iion arofe within the city of LonJmi^nd that t 
^Tg*o ^*^ ^crdi£t being for Icfs than 40 /• it is within the jurifiU^ion of t 
•ndinHicIc- CDUFt cf confcicncc, which was conftitutcd h^ Jiat. 3 Jac. 
maaand c. 15. But for tbc plaifttfiiF it was infifted by Mr. Stracyy tl 
iiGro'i^' ^ plaintiff *8 caufe of adion was fo'r 4^ 15/. 3 J., and that 
where the* W^\ ui the defendant's own power and knowledge only what 
furo recover- Qould prove, Of Would prove by way of fet-off ; and if the plain 
«ae?^« ^uid gone to the court of confcicnce for this demand, and the 
U has been fendant had thought fit not to have proved any fet-off, it is pi 
conftrued to that the court iYi fuch cafe would have had no jurifdiSion ; s 
be within the f^^ j^ was refolvcd per cur., and that the demand of plaintiff 
▼is when it mains as it did before the itatute for letting one debt agai 
appeared at anothsr ; and if the inferior court (hould have jurifdiflijon 
thepUmt^ff jhia cafe, it would be very inconvenient; for fuppofe there j 
badnogreat- mutual dema.nds of I o,ooo/. between merchants, and upon t 
er demand balance there (hould happen not to be above 40/. due, that coi 
*° ^°** would have jurifdidiion in that cafe as well as in the prefent, if \ 
(hould allow this. So the rule was difcharged, and plaintiffh 
judgment. Per Lee^ Wright^ and Denmfony abfente Ck apple. 

Seacomb verfus Bowlney> B. R. 

A chaplain TNEFEND ANT having been arreftcd by an officer to the fliei 
^" ""'""- ^ oi MUJU/exyVfhWthc was in cuftody produced a certific; 
hedoeTno *^^' ^^ was chaplain to Baron TVafner^ refident to the Queen 
duty in his Hungary^ upon wliich the officer let him go, and the plain' 
hfcufc, fhall having ferved the (heriff with the common rule to return 1 
xteLt^r^' writ, it was now moved on behalf of the iheriff to difcharge tl 
rule ; and upon fliewing caufe, it was objefted by the plaint 
that though the affidavit fwore he was chaplain to therefidc 
yet it docs not fay that ever the defendant did duty 5 and ill 
cafe oi Holmes and Gordon^ Mich. 7 Geo. 2. defendant infif 
on privilege as fecrctary to the Duke of Alechlinburghj but it 
appearing on the affidavits that he did any duty, nor what \ 
the nature of' his office, this court held he was not entitled 
privilege. The fame was determined in the cafe of Lockm 
fccretary to Monficur ^^ Toms; and/>^r r//r.— The a(£l of par 
mcnt has not given protection to any but domefiic fervants 
ambaffadors, and it hns always been part of the inquiry by 
court what was the nature of the office of every fervant: a 
the bailiff, he had nothing to do but to fee whether the defc 
ant*s name was entered in the fhcfiff *s office, for if his name 
not there, (as it feems it was not in this cafe) the officer wai 
no danger by arreting defendant, for the affidavit on behal 
plaintiff fweats, that the officer was toM that the defendant 
not regiftered, and notv»*ith{landing the bailiff thought fi 
difcharge him, the flicriff fli;ill return tlic writ. ^ Per - 
Wn^^ 2iid Der.nj/iny ahfinlc Chappie. 
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Pulling verfus Reddy & e contra. In Chancery. 

^ F a legacy be givfn to A, B. upon this condittoti that (he ttlsmry fietltftar^ 
* with the confent of a third perfon, and thete be no devife over ^I^^*** 
in cafe Ihe marry without fuch confent, this is 6illy to b6 c^fi- cann,corwii 
dcred in terrorem ; but if there be a devife over, then it (hall go Lord Mag- 
to whom it is fo devifed over ; this rule is taken from the Civil «*^*^^* 
law, as this court has a concurrent jurifdi£lion as to legacies 5 but 
if a portion be to arife out of land where there is no devife over, 
then it ihall go to the heir, and the fpiritual court has no jurif- 
diflion as to lands ; there may be more doubt where money is 
given to be laid out in lands. Fer Lord Cane. Hardivkic. ^ i 

Lade ^^/yJ/j* Lade. In Chancery. 



T AID down per Ld. Hardwtcke as a certain known riile, that Rcfoidng 
^ where a man purchafes lands in the name of another, it it a |p!*Jf "^^^ 
wfulting truft. * * * . 



Yaw verfus Leman. B. R. 



T 



HE defendant, who was landlord to plaintiff, covenanted in Landlord 
the leafc to pay the land-tax and fave the plaintiff harmlefs : ^^°/o*«* 
•*"C premifes were taxed at the rate of i^oUferann.y but thede- hnd-tax 
fcndant only had the rent of iioLper ann.^ and an adiion being ftaiJ only 
woughron this covenant, it was moved, that upon paying Jand- |^g f^^^ 
^' at the rate of 120/. perann, all proceedings might ftay,' which rent he re-v 
^» hearings counfel on both fides was refoived per cut.y although ce'^«8» ^^ 
A^plaimiff was really taxed at 150/. X%^^^^^ 

' . ]:ditthepretnife$arcU3ied^alk 

. Kex ver/iis Kichardfon and Lacy. B. R^ . 

THE court granted a mmdamus to two juftices to proceed and Mandamus 
give judgment in a certain complaint depending before them Ji^^^^^J ^^ 
ontKc^^i/. II G. 2. for the relief of landlords, upon the return cor^nUiTt* 
°^^c tnandafnus the juftices faid therein that they hadheard-and l^cfoceib^n^ . 
°^tcrmined the. complaint that. was before them, and that return [{"•][ j^J^^ ^^ 

' -cs . ..' '. •■■■,;■■: '"-.v. 
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Rex verfiis Waitc. B. R. 

Mumtilm A K informatioii wm mnted fpr tbefe words in a letter to tlie 

liMrHOM. :/# mvfw <A Rkbmoiidt viz. " I am furc you will not be.pev* 
^ fuaded from doing juftke by any little arts of your town-clerk* 
'■"^" . ' <N whofe coofamfBate. malice and wickednefs againft me and my 
.. '. ^^ family will make bim do any thii>gji.be it ever fo viie. 

• ? .^v Rex w/yZf/ Vaugbari. B. R. 




taking sooL get Mvrgan taken up with a judge's warrant, which waa done} 

dbi^with *"^ ha^"g ?^^ •Afi'^^'' '" hiscuflofly, (along with the judge's 

Ibr|er7 to tipftaffy) took 2oo/» of Morgan to Irt him go, for which all iii> 

l^^jmoyc forraatbn was granted againft Vaughan^ upon which he waa tried 

t^y**off' and found guilty; and now J. Wright {abfente Cbappk propHf 

liffUff. agrrtudinem) pronounced judgment of the court, that this crime 

was little lefs than felonyi. and formerly was punifhed as foetii 

that Faughan was fined 500/., and to fuflTcr fa months impiilbii* 

ment| and fill be paid the fine. 

Anonymous. B. R. 

No new trial (^ N . a motion for a^^ew trial in an a£lion by the owner of tlia 
Shm^hw "• inheritance far making a dam crofs an ancient wstercooffe, 
^ntcridcaoe ^<^ judge who tried tjbe.caufe certified, th:)t (ix witneflea were 
on^th examined at the trial on each fide; that the jury found for the 
•1w4!ar*te defendant, which was againft his opinion, but that he could not 
•gainft the take upon h^fflc&lf to fay that this was a ycrdi£l againft evid^nee^ 
judge*! opt. becaufe th^e waa ei^^nce on both fides 9 to a new trial waa 
■*?".'*?* rcfttfed. 

tried the *«i*»**^«» • . • ^ , ... .. 

caufe. 

Vfi\\i% vet/iis Lcfffi^ B. R. 

Kdoccsfioqt fir in nStitm oifd^t iipon bond for 100/. defendant Wal'iSbfed 
^J^tfZ . ^«^^^py<>f*eprocefsacamlhig-totbe/ia/. ia(r..|.| and 
^uSk itwaarerohed/fr<ifib-.vthattherewarnaoccafion topUttheiHiM 
hnred where tice to appear iit the bottom of t|ic pinoccfe according to the jfiait 
?«t5?pl C?.a.,thisbe^sfaa>af%?|(>/.^ :.. ; . . . ^ . ..r ^/. r 
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Olivanc ver/iu Berinow B, R. 

V 'M' trover fbr fome ptAures it was mortis that phinttff fhould «.M|u|97« 
^ be obliged to take the pictures and eofts opon an affidattt d»t SS^J^/^ 
tliey are ail the goods that the defendant has of the plaintiff; land . oS!!v 
tliat not denied. But /rr o^.— 'fhb aAion is fbr damages f and ^Piwaia 
you cannot oblige the phintiff to accept the thing itfelf. . "^ ■*•*• 



la I 
Nateg In BuMton and GahU, Xrin. 9 G. I. Trover for a «!« % «i 
and Fa/: 9 or 10 G. 2. in trover fbr goodi, this court refttfed the JS^J^JJ^ 
like motion. « ^ ' 



Long ve^s Miller. B. R. 



W- 



I^ECLARATION was delivered within the term: rule to videnrferf 
^^ plead was given the 7th of May, and expired the I f th, and ^Sn.^f, 
s^b plea being put in, defendant applying for time, but no Older si/i/r^ 
J>*dc^bjf the judge, after the time for pleading was out, and be- 3^ ^^ 
we "plaintiff had figncd judgment, the defendant pleaded in JJi^'JT*^ 
i'l^atementV and the queftion now was. Whether this plea being cdciia K. 
*ftcr the time for pleading was out and a dilatory, (hould hinder Wiiiiam'i 
Ac plaintiff from figning judgment ? And percur.^^Tbc plaintiff pJJ^^^ 
ju^U have his judgment, for pleas in abatement muft be pleaded topiejihi 
^ four days, if the declaration be delivered before the laft four "l^wnitiiu 
<«ysinterm: if inthofe laft four days, defendant muft plead s.Sr**'** 
f^^^,3.|p!^id imparlance within the firft four days of the next 
^Qij. and this is the praAice of the cotirt: and although fair 
HIjdHsll'ta^he a^ion are received after the rules to plead are ott^ 
^^ befeire judgment at any time, yet diktory pleas never are, 
.M^cJ no. court eyer favoured them. . - 

' 2l9fif HiL 13 C. I. Heath v. Badon^ cited by iTrigbiJ. Tref- 
I^^fi,* dtfehdant pleaded after four days were expiredi in abate* 
'^^^^Qti and on motion^ cur. fet afide the plea. 

(2axim ver/h CsLtlin. h.K. 

J^fEFENDANT was arretted and held to fpe^ bail ia an ac- < Mod. 14, 

__ tion of trover, upon an affidavit that the- t9l^p of the, goods ^J^w 

?y^<ned by defendant amounted to- moi:e>thai^ J^Af and nqw it wbtfc itlT 

2^ woved to difcharge defendant on comnfon ^y biU denied ^•'^JJ^u^ 

^^ ^MT. and there is no occafion for a judgfOsopdcr* , ;^ usuTuL. 

vcr. fticitb 

*^«^i Tnii. II (^laG. a. i%^v.ili«/Arcitedaib ii^.s.c. 
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Walker verfus Jackfon.. In Chancery. 

W.bat words' jyAWPREE Belly the teftator, willed that all his eftate in 
'?^^"l^»" -f5 Lincoln, fliould be fold for payment of his debts and lega< 
tiet^rftr.al ^^^^ dcvife^ to Emma Marjhall an annuity of 2co/. per ann 
e^atc, and be raifed out of his eftate, n^t oiherwife in his will engage 
^4''^tf^ ^^/w. l^orf, to be paid half-yearly i then the will noes on; 
payment of* farther mark of his fincere afFeftion, he gives tlic faid E. M, 
debts. veial pictures, medals, and other fpecific legacies; then he g 

VofU . ^Q ^fargaret Bell /\ol, per ann, chari^ed on his eftate in Nor^ 
and makes E. M. and Dorothy Bawpree Bell co-executors, 
executes this his will in i 740, in the prefcnce of three witnei 
afterwards, on liic 21ft ^ngnjl I74i> he with his own hand 
tcrlincs in the litter end of the fame will thefe w^ords, (^'iz.) 
I give an(ViUvife to them (meaning his executors) all my perj 
ejiaie not hereinbefore devifed^ and then re- Executed his will in 
prefence of three witnefTcs ; and the only queftion in this 
was, Whether the perfonal eftate fliould be fiirft applied in 
9nd exoneration of the real eftate ? 

If jiprfontl Lord Chancellor Hardwire — The general rule Is, that the 

fc^Tft^^" fonal eftate ftiall be firft charged with payment of debts anc 

pM to piy g^cies, and the teftator cannot exempt it from being liable U 

deMi. &c debts as againft his creditors ; but as between heir and exec: 

•^•'''** 7 • *• . he may charge them upon any other fund that is not prim 

lq.Ct.Abr. liable, and difcharge the perfonal eftate: there are feveral v 

»7». ^ by any of which a man may give his real eftate for payment o 

Baddiflc ▼. tj^bts ; as, i/?, to truftees ; 2^/v, by way of charge in eq 

1732. which this court will decree to be performed, or he may d 

Prec. in that his real eftate may be fold for payment of his debts ; bi 

Bamfie'd ^ him do it what way he pleafes, none of tht fe ways will mab 

Wyndliam,' real eftate firft chargeable, if there be net in the will eithe 

Caf. in Eq. prcfs words Of a manifeft intent to difcharge the perfonal ej 

beJi'!! bJiic, ' *' ^-^^^ be'firft liable. And I am of opiuion, that in this 

73. Rep. of there is a manifeft intention to give the perfonal eftate tc 

Caf. in Eq. cxecutors, as a fpccIfic legacy. The will is, that all my efta 

i\iv. ao-i Eincolnjhire be fold for payment of my debts and legacies : a 

Feiiham v. Wards he gives feveral fpecific legacies to defendant, E- 

Hariflon's likcwife pives fome pecuniary legacies', and then makes E 

" ^"* and D. B. B. executors ; and executes this his will in i 

This was only making them executors ; and if nothing mow 

been done, the perfonal eftate would have been firft liable 3 

afterwards in 1 741, with his own hand he adds the words al 

and re-executes the will. This exprcfsly^ ^?^;s he intendc 

give thefe ladits fome further benefit; and it is much ftrc 

. .than if tlj^fc words had been at firft part of the will : but if 

had been there at firft, I fliouid even then Wye been oiF opi 
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: liad been a very ftrong cafe. This cafe was very rightly re- 
smbled by Mr, Clarke to the Duchefs of Beauforfs cafe; but 
his is much ftronger than any I know, in regard the teftator's 
ntenrion appearing fo very plriinly by his re-executing his will 
iftcr the alteration above : (all the reji and rtftdue of mj perfonal 
rftate are thcvery word words that can be ufcd in a will to dif- 
:harge the perfonal edate, for I have known perfonal eftates 
made firft liable, notwithrianding thefe words .) and fo I decree 
the real eftate in com. Line, or a fufficient part of it, to be fold 
to pay debts and legacies, ^c. Walker, a bond creditor, v. Jack-- 
fon and others, heir and executors of tettator, on a rehearing at 
Lincolns-^lnn Hall, July 12, 1743. 

Note; Bromhqll v,Wilbrahamy2X the Rolls, 172401 1734, cited 
by Mr. Noel in behalf of the heir ; the words of the will in that 
cafe ^ere, " Ail my perfonal eftate of what nature or kind fo- 
** ever, I give to my (iftei: A., and make my (ifter A, executrix; 
"* and I give to my two brothers all my real eftate chargeable 
^* with p4vment of my debts." There it was determined the 
perfonal eftate was firft to be applied. 

Note; Stapleton v. Cckville, at the Rolls^July 17, 1735.' jf. by 
^t1\ devifes lands for life, chargeable with payment of his debts 
^nd the annuities given by the will) to his wife, and thereby 
?ave her power and authority by faje or mortgage of fuch part as 
fhc fliould think proper to raife fuch fum as (hould be necefikry 
for the payment of his debts, and gave her all his perfonal 
eftate, and made her fole executrix, and takes notice in his will 
that the eftate had been for feveral genetations in his family. 
The Mailer of the Rolls held the perfonal eftate difchargcd, and 
decreed pro def. (the wife). 

On an appeal loth July 1736, Lord Talbot confirmed the de- 
cree, and faid, though a perfonal eftate is the natural fund, yet 
a man may fubftitute another fund, and the perfonal eftate may . 
be exempted by words that implicitly declare fuch intention froo^ 
the whole form- and tenor of the will. 
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CnnsRi to 



EJECTMENT, of copyhoU lands i^ emn: NattwtF. A cafe 
-^.w.w was made for the opinion of the court, wherein tt wat ftated, 

recovery of^ that Within die manor of CelGngbam where the kmd wat» there 



were two cuftoms- of barring eftatei tail,'^hich had been ufed 
^^'^ ^^ within the fame manor limel out of mind ; one way was by com* 
S.C** mon recovery, the pdier by fuaender in fee to the purckUor or 

vendee. ,.•'•:» ? . . 



Edward Smalky on'the marriage of hirfon Rdheri furrendered 
the premifes to his faid'fon JS. and Sufantiairhxt wife, and their 
heirs in genera)' tail) %^tj had iflUe Edwaihd Smaliey their fon 
and hcir^ who after their deaths beifamC tenant in tail, and 27th 
oi March 1 729 fnnrendfred the premifes according to the cuftom 
of the manoi* to John'MUh and his heirs in fee, who dying, left 
il^^^r/ ^//// his lieir and plaintifTs leiTor; the defendant was 
Henry SmalUyt fon and heir of Edward Smaltej^ who furrendered 
the premifes to John Mill/ as aforefaid itf fee. 



And whether thp defendant Henrv'Smalley the heir in tail 
barred by the furrender In fe^, wheiv there is alfa a cuftom 
within tlie fame manor of barring by Tccoveryj was the queftion i ' 

After two arguments.by CaJdecott arnd Hern for the plaimifi^ 
aifid toole and LutfMi for the defendant, adjudged per M. din 

that the heir in tail was barred; - '" -; "• 

••■-'■. » '.\ ■• 

tSM 314. Lee Ch. J.— 'It has been faid at the bar« that a cuflonf tn-a 
5 Rep. Ai- manor to bar a tail by furrender ought only .to be allowed «if 

dred t cafe* /— ' . *■•• */■'<• .. -r**.. - - * ,/ : Z^ . <. . , 

1 Saili. Z03. necejfitaie^ u e. when' in the fame manor .there is no urage to i>ar 

po^am by a recovery. There is indeed great diveriity in the, b^b as^fiv 

129. / w' . '■■■■■■•.'.•'.. \ ■:.. '^'1 

Co. Litt. 59. » Vern. 704, 5. s^^«P- H«X<lcn^ a^ % Ur. %VJ. Cro^^lix. |^p. 39i'4^V ^^ 
Mo. uS. 753. Brownl. xix. Litt. iec. 74. 4ilep. 13. Cw. EL 34X. 14S. 1 Leo. 174. yL 
Poph. 95; Cro.Cw.717, 484- i'StfilA^. 4tfi» '4]t<|i^i3)^^j^ltep&«/i.'^44UII^AIii^ 
Cro. El. 372. . Mo. 6;7. KoU- Abr. 634. Free U) Cane. 419. Baron Gilbort*t book, Wlulo 
and Tharaburjh. 

barring 
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barring copyhold entails, but in none of them can I find any caie 
to warrant this di(lin£lion. The later opinioii of judges is, that 
in manor courts where a real action can be brought, a recovery in 
fuch court will be a good bar. I own I cin fee no reafon why 
this cuilom to bar by furrender (hould not ,be good ; but it is oh* 
je£ked, that there is no recovery in ralue : the fame may be ob- 
je£led to barring entailed copyholds by recovery^ for recompence 
in value does not extend, to. copyholds, the iffue in tail of copy* 
holds not being barred in refpcS of ihe recovery in value ; but to 
prevent the inconvenience of perpetuittesi thefe two cuiloms majr 
well (land together, and are but two different ways of barring the 
entail, and 1 think the furrender the bcit. 

Chappie to the fame effcA, and the cuftoms ftiuft be taken to 
be both co<hraI, we cannot fay which is prior f they feem equally 
eoavcnieiit to pr^cnt perpetuities. 

Untight J.— *It feems to be agreed by tht council on both fides, 
tbat an entail of a copyhold may be hatred by. a recovery, or by 
a rnrrender in fee within a manor w^)^ tbere is no cuitom for 
barring by recovery i:. but it is infixed on one fide/thcfe two 
cuftoms cannot ftand together. It ^ been a controverted qucf- 
tton fince I attended this bar^wh^er copyholds could be entailed: 
it is now at this day (aiiiLlhtj^i^'^^hj cuftom co-operating with 
^iicjlat. de donis; but this ilfquite new to me. Stat, de doms 
created no new eftate. Coji^holders aic no more than tenants 
»t will, and it is by the wi^bf the lord, and his mere confent only^ 
that they are permitted ^ limit their copyholds in this or that 
way, either by furrender, or as the cuftom happens to be ; and 
fureiy the lord who of liis mere will permits a limitation to 
y* S. and the heirs of his body, may permit jf. S. to alien the 
bnie by furrender. No body ever thought that copyholds were 
within the Jlat* de donis. Barring entails in copyholds have been 
'^uch talked of, but I think there is no fuch thing \ is is only a 
^y invented and permitted by the lord to get rid of (he entaiL 
^e true reafon of the iflae in tail being b:irred is the recovery 
^^^r in value ; now there can be no fuch thing in cafe of a 
^yhoid. 1 think the f^rrender is a better way if the lord 
V^nnits it', becaufe cheaper. N. B. JFright J. declared that 
^re was no poffibility of underftanding this matter by the 
^ooks, and laid he had laboured much to underftand them, and 
tOttldnot. 

•Dmn^ J.— Nothing more clear than that tenant in tail of a 
copyhold may bar his ifliie by furrender, and where there may 
k a teal a&K>n there may be a recovery. Co. Lit. 60. b. Thele 
^ only two different conveyances, and it might as well be faid, 
Asistcoounm Ivm^ wbcie there is a fine Ibat will bar the ifiue 

M 
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as well as a recovery, that therefore one of them mud be rof^* 
a furrender, I think, is a more natural way of conveying cop^! 
holds than a recovery, and I cannot fee any ufe a recovery is C^* 
but only to create greater expence^ 

Cay hill ^^r/z/j Fitzgerald. B. R. 

virfc Co- I N debt upon an arbitration bond, defendant craved oy^r of the 
KhU *V' bond and condition, which recites, that whereas there were 

B«Hy. Poft differences between ouq , John Fitzgerald and plaintiff concerning 

jttdgm-ntof a certain debt due from hiin to plaintiff upon a bond for 800 L 

the court. j^Q^ the. condition, ^c. tliat if tlie faid George Fitzgerald ^ (the 

arbitration defendant,) for and on the behalf of faid J, F.y iliould perform 

bond, that fuch award as arbitntors fhould make on or before fuch a day 

C.F. (hall b-twcen plaintiff and. J, F. the bond to be void; and pleaded 

pcrformiuch , i i • »• i i i / » > m ^' % 

awarjiasfhiil that the arbitr-itors did not make any award ; plaintiff replied, 

be made be- i\\^t Fell 2Ln(i Fo/ler^ the arbitrators, made an awurd, and fct it 

tJffand'f f" ^^^^^^ *'*^ George Fitzg^eruld Hiould pay 298/. 9/. 9^. and that 

and awarded plaintiff fliould receive the fame in full of all demands, and that 

that J. F. they fliould execute rdeafes, and afligns breach that defendant 

Intftould" ^^"^ not, pay the moiicy j defend-mt demurred, and plaintiff 
pay piaiMt fT joincd iu demurrer. 

2981- 9s. Qd. * 

and .elcafcs. jyj^^ qj-^^^^ f^^ ^j^^ defendant objeacd to the award,' that it 
was bad, becaufe not made. between. the parties to. the fubmifBon} 
for the award is, that G, F, the defendant (hall pay to Mic, CahUI; 
and it ought to have been between the parties, v/z. Cahill and 
J. F, between whom the fubmiffion was ; if the arbitrators go 
out of the fubmiffion the award is bad. Moore and Beedle^ cited 
in 10 Rep, 131. Roll. Ab. 246. p. 3, 4. idly^ This award is 
bad becaufe not mutual between the parties ; for it is a rule in 
law that an award cannot be on one fide only, and there were 

Q^Frontia no differences between plaintiff and G. F. In the cafe of Nott 

and sm^ll, jj„^| Longy Mich. 9 G. 2. B, R. Lord Hardwiche laid dow:n ; 

li^Geo. I. ifiy That an award mud be certain, and make a final end be-^ . 
tween the parties 5 2^/y, That the arbitrators cannot delegate 
their authority, but mud aft in perfon ; 3 J/y, That t)iey can ia 
no cafe enlarge their power j and Bacon v. , Cart&etu 44 2» 

was cited as in point. , 

Floyd e contra^ that the award is good, for that G?. F. did fuby 
mit ; and the words of the bond ate, G. F, for and on.the part 
and behalf of J. -F., and he binds himfelf, his heirs,, executors, 
(S^c. for and on his and their part and behalf, therefore it is a# 
well on the part of G. F. as of J. F, : 2dly^ The awand is mu^ 
tual, for the money was to be p.ud by G. F. in full cf all deniauds^ 
and liiat releafes (hoyld be executed) and to (hew that G^EiJ^ 
liable as well as J. F. cited 1 RolL At. 244. p* 18. (but Cliv( in 

his 
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xq)ly faid, that in that cafe C fubmitted,) Telv. 137. 147. 
Mat vindG^JboIt ; aikl a releafe to G. jF. will difchargc J. P. 
ireleafes are to be conftrued fecundum fuhjtBam materiam. 



JLife C. J,— There feems to be no difference between this cafe 
and that in Cartb. 412. but as the money was to be taken in full 
of all demands^ the court doubted ; at firft they feemed to think 
the award bad ; fed adjournaiur. 

WeW, Executor of Weld, Efq. verfus Nedhara. B. R. 

T>I-»AINTIFF declared in debt upon a bond in the detinet only, Prafilce. 
*' - which was right; defendant pleaded a fham plea that he did ^ fl»''n» pJ« 
not detain the debt, and concluded with an averment; plaintiff dcrcdasa 
demurred, then the defendant ftruck out the plea and demurrer, fpecialplci. 
and gave the general iffue non ejl faciinn ; and now Mr. Morton Note; De- 
mo.ved for leave for plaintiff to (ign his judgment, the firfl being fondant can- 
a fham plea, and this irregular. Mr. Foole Ihewed for caufe that "eraTdemSr^ 
it \vas the ancient pra6tice of the court, when there was fpecial rcr, but he 
pleading, that defendant might (Irike out the fame, and give the may a fpecial 
general iffue ; and this was alfo faid by Mr. Benton (clerk of the m^^moo- 
papcrs), then in court, to be the ancient practice •, but per tot. day's book, 
cur. this is irregular, and the plaintiff fhall have his judgment, *°'' 
for the firft was a (ham plea, and no fpecial pleading ; and al- 
though defendant may (Irike out fpecial pleadings and give the 
general iffue, yet that cannot be- done without leave. 

Rex verfus Shuckburgh. B. R. 

"TAEFENDx^NT being taken up by virtue of a warrant from the Ball for pub- 
*-' fecretary of ftate for publifhing Old England's Te Deum, a ^^^j"?^^^'; 
oafphcmous libel, was now brought up by ha. cor, in order to be Kkg v. 
J^ailcdj offered bail to enter into the common recognizance for Franklin; 
disappearance from' time to time to anfwer fuch matters as l.H^*^ ^*Jif ** 
fcould be objefted againft him on behalf of the crown. Mr. argued be-* 
Attorney-General infilled on bail for the defendant's good be- fo« a" the 
Wiour alfo ; the Lord Chief Juftice faid it had often been taken '^^^^^H^. 
both ways, and he intended to take the opinion of all tire judges ; of bail, but 
«b at prefent, defendant himfelf only entered into a recognizance they never 
w his appearance, and into a rule to put in bail for his good ^'[^"^ 
hehaviour, if the judges, or the major part of them, (hould be of 
^pinion that he ought. 
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Tyfon verfiu Ironmonger, Efq. B. R. 

An attor. ^TJNTON, an attornejr^l ckrk, attending the court in perfon i 
^** ^^^^ ^ upon a complaint againft Iiim for nial-pni£lice, kiving ia 
for'mai!^"' hi$ afidavit fulW anfwered the. matters charged upon him» .the 
pnaicecin. plaintiflTs counlcl thought Kt^ had not told the whole truth, and 
•ninc/ore P^^^P^f"^ ^^ interrogate him ere tenus in court upon oath..... But 
tmua upon p^ curiam^ you cannot examine a' perfon accufed upon oath ; 
Mth. but a(k him what you pleafe without oath : fo Sir Jkhn StfMii 

examined him. without oath| and he exculpated himfelf. 

Sabin veffus Long. B. R. .; ; 

^Refpafs agMnft three defendants, two of them pleaded, the 
^ other let judgment go by default: the jury on trial of the 
ifiue found for plaintiff damages 35/*; afterwards plaintiff cxe* 
cuted a writ of inquiry againft the other defendant, and thcviliry 
afleffed a/, damages, and judgment, was entered that plaintiff do 
recover againft two defendants 35/. and againft. the, other 3 y; 
Now Serjeant Bootle moved th?.t the 2 J. damages might be^ftrocK 
out, and that judgment might be entered againft ail three joindy 
for the 35/. Rule to fliew caufe. N. B. This .being movedi 
after the term wherein the judgment was given, the court Tefufed ^ 
it ; and upon caufe (hewn by Mr. RoUnfony the court faid plaintiff*^ 
might take Judgment de meiioribus dnmnis where feveral'damagct^r 
are given, or enter a remittitur : but taking damages for to(^i^^ 
whole makes the judgment bad in point. of law; and we are^i^ 
opinion it cannot be mended, for it. is not > a mifprifioa :of tb^:^:^ 
' clerk, but founded upon the verdi£l. Vide Jlat. Car. a. aa^«<^ 
Comyns 284, 5. 

Anonymous. B. R. 

Notice of T jFON a motion to quafli a mandamus^ it was faid'1>y 
motion miift vy cpurt, you can never move to fuperfedcor quafli any \ 
• writ?*"^ wl^atevcr, without giving notice of motion. \ '^ 



^ 



G Wynne- v^rySw Hooke. B. Rv * ^ 

^K^u)tvcr TjENRT Daiotff being feifed in fee of lands if$ cwt. PerfAnlke^ 
%w|jitaiMM -Tl died. intfeftate, leaving three fons^ -Gr^/iS, Fretruu\ and 
^*2S**^ Tkmas :. Thomas Aied without iflue in the life of his brothoc 



moabc both GrjffitA t . Griffiib the pldeft fon entered and was^ Heifed id fee;. 
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».v%d married Alice Priuhard his firft wife, by whom he had ifliie 

ov^e daughter onlj, Pk/tbe^ who married Gnjitb Whiu^ by whom 

Clai« bad ifliie one dau^ter Cfoljf JS/ixaietb, who had four huf- 

bauads; ift» TbMku Lord Lort; id. Lord Vifcount Bulkleyi 

3^9 Tbamai Fimrsi and the 4th9 John Hooke the -defendant, 

"^nrlioelaimi- under a marriage4ettlement made by his wife 

WZirmnbeib^ the grand-daughter and heir general of Griffith Ddnuts. 

Gr^iib married Jam B&wen his iecond wife, by whom be left 

no tSwt. 

JProncis paweSf the fecond fon of Henry Dawes, (the common 
•nccftor,) had iffue two daughters, Judith and Margaret : Ju^ 
eBth marned Rowland Gwynne, by whom he had two daughters, 
l^orotf^fand Prifcilla, two of the plaintiffs } and Margaret mar- 
Tied William Williams, by whom ihe had Elizabeth the other 
plaintiff. 

In November l(^93f Crijkh Dawes being reifed in fee as afore- 

Ind, made his will, and (i/i/. aL) gave the premifes in quellion 

to Us wife Jane during her life, and after her deceafc to my « 

Rraad-daugnter the Lady Bulkley during her natural life, and 

tfter her deoeafe to the right heirs male of me the faid Griffith 

iHrwes^&r fvrr; and having fo made his will, died in January 

1^93* Jaste his wife entered and enjoyed the lands till March 

^^^9i% whA ihe died; then Lady Bulkley entered and enjoyed 

tbc fiune 1 ind on her marriage with Hooke the defendant, in 

^ 1 7^S^ made a iettlement, under which he claims : Francis Dawes^ 

\ Akie ieoond ion of the common anceftor, and only furviving bro« 

[ daer of the teftator, died in the life of Ladv Bulkley^ who alfo 

died without ifiue %x!tk of May 1736, and thereupon defendant 

*^ '^ thtti entered under the fettlement, and is now poflefled« 



The fingle queftfen in this cafe is. What is the true mean« 
'^S tnd conftruftion to be put upon thefe words of the will, 
^ *Sr right heirs male of me the faid Griffith Dawes^ ever T 

This was a cafe fent by my Lord Hardwicke C. to the judges 
^ -B. R. for their opinion, and was folemnly argued twice, the , ' 
?**& rime Paf 16 Geo. a. the fecond time in Mich. 17 Geo. 2. ' 
^y ^robjn and Hume for the plaintiffs^ and Wilbraham and Ford 
*^^ the defendants. 

• ^;^iip^ argued, that Francis Dawes, brother of the teftator, Co.titt.9.k 
5^*«ig hving at the time of the devife, might well take by the ^^' 
^^^^ wofdi, which are defcriptive of the perfon, and they are cw*. 41^. 
^^^ds of pnrchafe in fee \ that Lady Bulkley could not take by Bi^«ro %U 

^fe ,,» Btfiurai I - 

^^^■tat iriJl tfelw as heir mM3it\j piirchaie maft aot only be makbiit heir too. i Vent. 371. Pybvt 
^^^dttN, JE^CaCAkr^^BakfriBAWaU. MIr. 457. Jaawi 404 Rkhwdj, £^. Ci£ Abr. " ^ 

5 them; 
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them ; (he could not take a tail, becaufe (he ought in tliat c^ 
to be both heir and male, which fhe is not : {he cannot tak^ 
fee by will, becaufe (he is heir general 5 if fhe takes at all,^ 
mud be by courfe of defcent : in Trih, 8 J^nrt^t, G. B, 2 Ve^^ 
736. Where a devife to his heir male, although neither heix* 
the body, nor heir at law, held good {fed N. S. hccaufc j 
other words in the will it appeared tellator did not intetii 
ihould be hindered from taking by his heir female). Peeri JP^ 
229. That heir male was a jiood d-fcription at comnrorr la^ 
Co, Lit. 27. a. The word male is not to be rejeded ; i( deao^« 
the brother where there is a daughter. 3 Rep, 40. i Lev, ly- 
I Vent. 88. 

Gurdon and 'PTUbraham pro def, — That the words are void for ikncertaSn^j 

vTil^^r ^ ^"^ nothing can pafs by this devife, no one can be heir mSli 

9H.^6. 23. hut he who is alfo truly heir at law i and in the cafe of Qmcf^^ 

s. C. and Clarke^ Hob, 31. it is exprefsly laid down, that when t;l'> 

Devife'* limitation is made to heirs males or females, he or flic that Hr i 

Shcliy'scafc. take muft have both words verified in him or her; that is^, tl»a 

37 H. ». fuch perfon muft not only be heir, but alfo male or female, ^ 

Bro. 61. tit. j|^^ limitation happens to be. 

1 ail, 33. * ' .' 

Moore 156. Dy. 373. Co. Litt. 164. a. 24. b. Prcc in.Canc. 54. Sterling: anid E6ick. ^%w^ 
Ford and Lord Oflulfton, Paf. lyoiJ. Rot*lo. 310. z Peerc Wms Dawes and Ferrers. PieU 
Cane. 591. S. C. 44Z. and Vern. 

Pollex.457. Mich, 17 Geo, 2. Hume pro ywr.-^That the intention of (M 
James and tcftator is the beft rule for conftrudion of wills, yRep.% ^ 
^v^n^^ii. Borqfton's CTiici he made two queftions ; ly?, -Whether jFrfl«^ 
Burchet and took any cftatc ? and, if he took any, 2dlyy What that cftatc was 

DurdanC. 

Prcc. ia Cane. 465. 

Beaumont And as to thc ly?, The words right heirs male are a, plain cT 
and Long in fcription of a pcrfon then in being, whom teftatof muft mean fc- 
cc^um '°' ^^^^ defcription, and could be none but his brother Francis^ wK" 
Mich.'i7i3. was then in being; 2^//y, He is entitled to a feci for in a'will t3 
Abr. Caf. in wordsj^r iver no doubt carry a fee-fimple. 
Vide opinion ten judges. 

Ford pro def, — I agree with Mr. Hume as to thCL general ru^ 
for the conftruftion of wills as to the teftator's intention.; \^ 
muft beg leave to add that fuch conftruftion muft be confiii^" 
with thc Tults of law. He that will take as heir male by pwa 
chafe, muft be both heir an<l male-, this is a general rule, anrl 
think there be but two cafes where it can be departed ffom; C- 
, 1^, Where by the limitation to heir male there is fomcbody p^ 
licularly pointed out ; idly^ Or words to exclude the right heS 
thakt a limitation to heirs male does not extend to collaterals, 
laid down in Coundall and Ctarke. If thefe words to the ri^ 
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heip^s fhak ofmey &Ci were in a deed they would create a tail, as 
iti ^eresford's cafe *. I think if Lady Bulkley bad bad a fon at « The words 
the laft monient of her life, fuch child might have taken by way ^^"'^^^j^ 
of contingent remainder \ and if Francis the brother took any ^f ^hat 
«(iate at all, it maft be a tail : in a deed, a limitation to one and body. 
his heirs males for ever would be a fee^-fimple, becaufe uncertain 
of whofe body fuch heirs (hall be meant ; but in a will it is a 
tail, becaufe the intention of the devifor, and the court will 
fupply the word body ; and fo held in Ford and Lord OJfulfton. 
Francis is dead without iffue, fo the eftate defcended to Lady 
Bttlkkf under whom defendant claims. 

Hume'^lt is faid that a fon of Lady Bulkley might have taken 
as heir male by the words : but I deny that, for Lord Coke fays, 
he who will take as heir male muft convey his defcent through 
all males, fo that a fon of a daughter cannot take* 
Adjournatur. 

Frampton vtrfus Coulfon. B. R* 

¥ K cafe upon a promiiTory liote payable four months After dat6 ; 

judgment in C. B. by nildicit; error brought, and upon com- A requeft 
mon errors affigned, objefted by Mr. Cay for plaintiflF in error, ^'^^jjjj^^^ 
that it is laid in the declaration, that the requeft to pay the to^pa^the 
money on the note was upon the fame day and year the note is debt before 
dated, which is four months before it became due ; but anfwered j^j*j^|^*i^ 
'^y Mr. Poole pro def. in error, that there is no occaGon to lay any vide 
^'ftfj/? at all $ and fo it was adjudged per tot. cur., for the bring- i Saund. 33. 
ing die a£lion is a requeft in law, and it appears that the aftion ^^J",/^'*^, 
Was not brought till above a year after the note was due; but if aver a ic- • 
»t had been neceflary to have laid a requeft, it appears in the queft. 
^clufion of the declatation, that the plaintiff in error was often 
^fier^ards requefted, which would be jufficicntk 

Newcomb verfus Green. B. R. 

A CTION of covenant upon a deed. Breach affigned for non- 
- payment of 274/. 4J. ii</. Defendant pleaded mn eft Portca 
J^uni: a verdia was given for the plaintiff, and the faid fum ^^1"^^^^^^ 
^^^mages, but by miltake the afibciate had only marked on the notci" ^^ * 
^^^ I J"- damages: and now Mr. Hujfey moved to amend; the 28110.1197. 
^^^ hy the minutes of Judge Burnett y who tried the caufe (upon S' ^* 
J ^^Uthority of Cro. Car. 338. Elliot v. Skyppy and Bold's cafe 
b* A ^*'^ the judge having taken it down right. It was obje£led Salk. 53. 
^^^r. Clivcy who (hewed caufe, that this was making a new 
Vol. I. D vcrdift 
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TCrdidi for the jury; he alfo cited a cafe, Paf. ii or 12 Geo. 
Ray and Lifter y in deht on three feveral judgments, and damaj 
laid in the declaration to 10/.; the jury gave 30A, and juc 
ment being entered for that fum, error was brought, and it ir 
moved to amend the damages to 10/., .but the court refofed 
it was afterwards moved to remit 20 /., but that alfo refnfe 
but per tot. cur. ^^ As to the cafe at bar, this is not altering 1 
verdift, but reflifying a midake of the clerk, and we will g 
more credit to the judge who tried the caufe, than to the clei 
and ordered the p^ea to be amended. 

Note; Chappie J. cited Fry v. ■, coram Lord Raymor 

zBdon for words ; evidence given upon one fet that were afiic 

able^ ^nd by miftake a verdiA being taken on a fet not z(k\c 

able, and great damages, the po/lea was altered by the judg 

. notes. 



Finney verfus Finney. In Chancery, 15 Nov. i j/{ 

l*ard evi- 'T'HE plaintiff's bill was brought for dower, and to have 

<^"»«« * K J fatisfied term which was fet up againft her at law remoi 

wtt'^ven b ®^' ®f ^^^ ^^y » defendant by his anfwer fet up a bond by 1 

ii«u of dower hufl^and before marriage, conditioned to pay 400/. to the pla 

refufed. tifFs ufc in cafe (he furvived him, and fuggefted by his anfw 

Qi Vizard that that bond was agreed to be in lieu of dower; and 

M^ ^G ^^^^^^ ^^^ ^'^^fs ^^^^ M^QXi that fuggeftion, praying an injundi 

Uwrcn«e *' againft her proceeding at law, in dower. N, B. The conditi 

and- Law- of the bond did not exprefs it to be in lieu or fatisfaftion 

Lor^s^*" ^^^^^i neither was there any written evidence to that purpoi 

mcTi, 1^8. the defendant in the original bill offered to read parol proof 

the plaintiff's having often acknowledged that the bond was giv 

in lieu of dower, ^utper Lord Hardwicie, fuch proof cam 

be read 5 fo decreed plaintiff her dower. 

Lucan verfus Mertins. In Chancery. 

Mortgagee r\ECLARED per Lord Hardwicke C. that a mortgagee 
cannot"om- ^^ cftate for one, two, or three lives, cannot compel t 

pel mort- * n^ortgagor to fill them up as they fall in, but he may do it hii 
gagor to fill felf, and add to the mortgage money, and be allowed it when I 

but may do it himfelf, and add the expence to the jnortgage money. 



Michaelmas Term, 1 7^^0.11. 1743. 3S 



Rex ver/tis Hewlett. B. R. 

"Ik^ R. Poo/e moved to difchargc two rules for certiorarTs to re- Rule for 
^^^^ move two orders of baftardy, application not having been certiorari to 
made to the court for the faid rules within fix calendar months, as dclTorbaf- 
directed hjJlaU i^Geo. 2. The motion was granted per tot. cur. tardy dif- 

charged be- 

Note; One of the orders of baftardy was made before the faid ^pUedfoc 
ftatutCi fo it was obje£ted by Mr. Floyd that it was not within it ; in fix 
but ^r cur.f the words kad or made in the ftatutc have a retrofpeft. "ontiw. 



Anonymous. 

7" XJKE Robin/on moved that the defendant in error might have Thedeftnd- 
"^■^ leave to tranfcribo the record, (the plaintiff in error not *'" "* «""' 
**aving done it,) in order to nonprof. the writ of error, and to have fcribrth""' 
^^C benefit of the recognizance entered into by the bail upon the record. 
^^^t of error ; but per cur. Chappie^ Wright^ and Dennifon^ abfente 
^^^ C. J.,* it never was done. 

Wynne verfus Wynne. B. R. 

^C^ UROR. brought to reverfe a common recovery with double Poft. 
^^ voucher of lands i/irtfiii.Sfl% wherein Sir W^tf/i/w ^/7/ww Jheirouchte 
'^yine Bart, was demandant, William Thonms tenant, James JJcs'^foi^ 
"^Pperley and Alathea his wife, firft (and jointly vouched) vouchees, the return of 
^«^ho vouched the common vouchee. By the record it appears *®*"'**^ 
Aat the writ of tntr j fur dijfeifm in le pojl was returnable quinden. t".^J^! 
^^/* 13 Geo. 2. to which the tenant appeared in perfon, and «anduin. 
touched the faid James Apperley and Alathea his wife, whereupon 
* ^t of fummpns ad warrantizandum is awarded, returnable in 
^^^ino AJcenfionis Domini^ (which was on the i6th of May^) ad 
f^^tn diem ven. tarn prad. le demandant in propria perfonafua quam 
^^^^* le ten. per attorn, fuum et prad. J. A. £5" A. ux, ejus per 
y^ani Hodfon attorn, fuum ftmiliter ven.j and enter into warranty, 
^'^d vouch over the common vouchee, who appears and pleads 
^'^d pned. Hugo non diffeijivit prof at. Watkin de le lands prout per 
*'"f. Cff narr. prad^ fuperius fupponitur £5* de hoc ponit fe fuper pa-^ 
^^/^m ; he then imparls and makes default, and thereupon judg- 
'^^nt is given and a common recovery had, and a writ of feifia 
*^arded, and the dicrifF returns he has delivered feifia, 

D 2 The 
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The error afligned is, that Alathea died before the giving ju- ^,^ 
ment in the faid recovery, and for this the plaintiff in error p^r*^^ 
the recovery may be reverfed ; iffue joined that Alathea did m:2ot 
die before the giving the faid judgment, which was tried at xle 
fummer allizes at Salop 174I) and a fpecial verdi£l taken, wlij^ 
finds the recovery as before dated with the mittimus and tranfctrpf 
of the dedimus poteftatetn to take the warrant of attorney, o£ tnt * 
vouchees, and that Alathea died the loth oiMay 1740, {wbicb 
is fix days before the return of the vir rit of fummons, ) but whetb^ 
(he died before judgment or not, the jurors do not know, and * 
conclude in the ufualform, leaving /^a/ to the judgment oftl^ 
court. 

Skinner the King's ancient Serjeant for the plaintiff in error* 

It appears by the record that the fummons was returnable tt^ ^ 
i6thof -fliiiy, and therefore judgment (as I contend) could n^^ 
be given before that day ^ fo the 

I ft Queftion will be. Whether the death of Alathea^ io^r"^^' 
to be the loth of May^ will not vidate and make th::^ 
judgment erroneous ? 



2dly, What effeA this finding of the jury fiiall have, 

whether the court may not fay that ihe did not die befo ""^ 
judgment, and whether it can be made good by relatic— ^ 
to the ift day of the term ? 

I admit, my Lord Coke fays, that records import abfolutc trut^K3 
the reafon is, that there may be an end of controvcrfica : I adnr^ - 
alfo that common recoveries are generally to be favoured^ but ^ 
the fame time muft infift, that the forms of proceedings, the^^ 
upon ought to be ftriftly kept up and adhered to ; and althou.^^ 
the term is to be confidercd but as one day for the furtherance o 
juftice, yet that rule is to be confidered with many reftri&ions. 

I. Whether the death of Alathea found to be on the loth ^ 

Majy does not make tlie judgment erroneous ? Suppofe (he H^*^ 

not prayed a dedimus potejlatem^ and had died before day givers 1 

there could not have been any further proceedings ; but that it ** 

erroneous, the cafe of Sir Thomas Gower^ 2 Vent. 90. is exafl'l 

in point ^ and it is every day's experience upon motions to cn^^ 

judgment on old warrants of attorney, the court requires an 9^-^ 

1 Ler. 127. davit that the defendant is living ; the conufor in a fine is not •-^ 

Comber. 57. ^^^^ ^n^Jl jj^^ x^t\xxv\ of the writ of covenant. Roe and^ Evely^^ 

3 Saik. 168. 2 Sid. 54. 92. and to proceed upon a fine, the conufor being d^^l 

Piggotti69. before the return, u like building without a foundation j "' 

^^•^»"-5»., 13 voucU^ 
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FOi&chee dies before execution^ I owiii according to 5^^//p's cafe, iRoii.Rep* 
yt. X08. a. writ of feifin may iflue. It was objeded in the for- 305- 
mer argument, that the error affigncd was averring againft the \yj^% ^u\ 
record ; but! infift that this is a matter collateral, and being fo, w. 3. c. it. 
may he affigned for error. * ^^M?ch 

17 J 4.* pa Cofta V. , Stat. 17 C 2. cap. 8, made perpetual by 1 Jac. 2. c. 17. ao H. 7. 199 

10. Dyer9 89. Cro. £1.468. Cro. Jac. ii» Ydv. 33. 4. Rep. 71. Hindis cife. 

2tiE^, Whether this judgment, by relation, fliall be faid to be 
given the firft day of Eajier term ? 

It is faid the whole term is only one legal day ; but, that is a 1 RoU. Abr. 
fi^ion, and in JiEltonc juris femper eft aquitas, ut res magis valeat 399* S54« 
quiMtn pareatj 4 liep. Styles 14. The very continuances in the q^y^, j^g, 
recovery take away all prefumption that the judgment was the 4)[iep. 59. 
firlt day of the term, for to fay fo would be to contradifl: the Q^*''*'gg u 
record ; and Lit. fays, the law is proved by the pleadings, i Inft. Ra^t i^i. 
115. Therefore as Alathea died the loth of May^ before die i Mod. 36. 
retuTn of the writ of fummons, and confequently before judg- |??^'** 
niexit, and as that Judgment (1 humbly contend) cannot be made los!"^ 
good by relation, I pray the recovery may be rcverfcd. Bro. Abr. 

xnenr> 86. and tit. ReladoDy 35. piowd. Com. 79. 

H^raper Serjeant pro def. in error— I admit that the death of the 
voixchee is a countermand of the warrant of attorney, but muft 

Add this queftion. Can it be afligned for error on record ? 

• 

*I7here have been many cafes cited to fliew that the death of the i RoU. Abr. 
Vouchee before judgment may be affigned for error; but none of jj''^ 
tliem come up to the cafe at bar. I will (hew how they difier s.'^jT""^' 
fi^ona it. In Bro. Error ^ 92. 165. it is laid down, if death be »8 Affif. 
afligned for error, the defendant muft not plead in nullo eft erra- P* '7» 
^"'w, mes doit reJpot}der feveralmei\t car ceo eji triable per pais. , %\^, ', 'g. 
Cales of death between uifi prius and day in bank ; % Bulft. 241. i3»» »43« 
* cafe relied on by the otW fide 5 S. C. in i Roll. Rep. 51. ^^^lU] 
I 'R.oll. Abr. cannot govern this cafe becaufe given by ftatute, 3 Mod. /40. 
'ttcl therefore cannot operate at common law. And i RfilL Farrcflcy, 
^*^. 768. and I Roll. Rep. 14. Cro. Jac. 356. Cro. El. 2o:t- vwdTctfe. 
^^1 thefe were upon motions toftay proceedings, and in one 
^^ them it appears the court could not ftay the proceedings : 
*^^ other cafes are where it has been to ftay the judgment, 
»8 1 Leo. 187. I Sid. I Mod. 36. S. C. % J^ulft. 262. Sid. 
'1 a • moved but not determined. Sid. 93. I Mod. g. Cafes 
^^ warrants of attorney to enter judgment, 1 V^nt. 310. 
' ^alk. 87. Such judgment^ arc good when entered after 
^^^ party is dead 5 Rav.iS. Andrew and Setuell. Farref, 2. 
y^^ler and Jocelyn ; if death of t}ie party could be affigned 
'^^ error, what occafion to apply to the court ? It is very remarkr 
^^1« that in all tlie booke there cannot be found one inftance 
?^tiercver the death of the plaintiff or defendant hath been af- 
"S^cd foT ^ttoix and the jiTdgment thereupon reverfed for that; 
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titt. Rep. error : where it appears by the record (as in this cafe) that ^-^^u 
315- of the parties appeared on fuch a day, the death of fuch f^^-^rtr 

i^p*^,**'* before that day cannot be affigned for error, becaufe contrary^ ^ 
Poph. i3«. the record. In the cafe of Plummer and Webb iff al. in debii c>a 
Daly 17. a bond, non eftfaElum was pleaded : Webb^ one of the def&nrri- 
II H 6,41. *^^^* ^*^^ before nifi prius : error was brought; and it was HeJJ 
Dy. 10/ * by this court, that the death of the fiid defendant before tdfi prius 
iRoiLAbr. was not affighable for error. Lord Raym. 1414. another cafe 
Cro.j«c.ii. ^^^^ ^^^^* ^^ appears by the record that Alaihea was living, or Oat 
Cro.Ei.665. could not have appeared by her attorneys and there can be xio 
J,^** inconvenicncy in making this record good, for the recovery 1^^ 

521. aftually pafled at bar before the death of Alaihea, 

Cro. Car. 53. Sir T. Jones, 1S7. joEd. 3. 7. Jenk. 179. sSAflif. 17. RoIl.'Al»r.7^ V 
pi. 15, 16, 17. 19 Affif. p. 8. Bro. Enor, 117. Vide Dan vers. Cro. EL 739. iRC^*^* 
Rep. 301. Dy. 201. Skin. 39. Ray m. 463. 2 Show. 173. 3 Mod. 249. 

If the aflignment of error in this cafe be contrary to the r*^" 
cord, the finding of the jury is alfo contrary to it, and thcrcfq^^ 
void, according to 1 1 if. 6. 42 ; foi* the record fays, that all t 
parties appeared in Cro. Afcenjidn. Domini, 



iBuift.i6i. The nature of this judgment of departure in contempt of tl 
3^aik.2i3. court : it fuppofes that the common vouchee afked leave to g^ 

1 Roll. Abr. out of court : upon this imparlance he leaves the reft of the pa^ '' 
5S3. 1. 4, ties in court : the demandant might go out for a minute and r-^^" 
Cafes touch- ^^y^ again into court ; and when he came he might aflc, whe^**^ 
2"sid.94.92. ^s the vouchee that I may demand againft him ; who being gor"^ ^^ 

2 Lev. 127. out upon a general imparlance et nemy al jour prefixy car la JS^^^. 
Comber. 57. yj^ default judgment final f err a done quia recejjtt in contemptum cur^ '•> 

3 Salk. t68. car fur general imparlance le common vouchee ad impris fur luj defT-^^^ 
Cro.El.468. touts foits prift a defender fon droit j fet autrement eft fur imparlam^f* 
Farrcf.2 ^^^^ al jour certain^ lou petit cape tantum duit aver eftre agari^^^* 

Yelv. 211. 

Whether this judgment appears by the verdifl to be err -^^ 
neous ? the fummons is awarded to be returnable in Cro, AJr — ' 
then the record goes on and fays, at which day came the d '^ 
mandant and tenant ; and the vouchees being fummoned, lifc:^ ^ 
wife came and vouched over : now if the word before had bc^^^ 
put inftead of ^I/, this hadbeen a good recovery without doifc^::^ 
for the vouchee might not be fummoned, and yet might app g^ ^ 
well enough by law : the vouchee might be (landing near X^F 
court and hear what was tranfafting there between the deman^ 
ant and tenant, and might hear himfelf vouched and a fummo- 
awarded, and thereupon might fpeak to an attorney then 
court, SiV, do you tale care of this caufe for me^ and appear for ^ 
now. 



Whether therefore Alathea might not appear before the fui^ 
mons ? and if fo, whether (he did or not ? The time of appe^^ 
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^Cice is not triable by the country fit per record coram les jtfflices^ 
a RolLAhr. 574. p. i. And nothing is more common than to 
file warrants of attorney 12 months after the judgment; and the 
tune when filed is not afCgnable for error : and in HiU term^ Manoinf . 
4 Geo. 2. Manning and Brook in B. R. fo held, it was an aftion JJ|j ^^» 
01:1 the cafe; interlocutory judgment was of Eajfer ttrva^ final '* 
judgement of Trinity term, warrants for both parties were re- 
rumed as filed oi Trinity term ; objeftcd, that the defendant was % Buif. 114. 
out of court upon the interlocutory judgment, and therefore the |^*'^' *?• 
^^ivarrants ought to have been of EaJIer term ; but held, that by c.^^fcc.i^s! 
tlie common law warrants of attorney may be filed after judg- 
ment, and fo the judgment was affirmed. The power to make 
attomies out of court is given by ftatute ; and the common law 
^ipv-as^ that attornies (hould be appointed in court aflually prefent. 
Tixcjat. of Car/ijle J 15 Ed, 2. firft gave the ded. pot. to take 
'Warrants of attorney out of court; but that ftatute is only di- iLev. 130. 
re^ory, and at the difcretion of the court, Ray^ 70, i. ; and ac- J ^eb "^8 
cording to i Lev* 130. the vouchee might come in before the ntiVoucl^l 
fummons and make an attorney ; and in Si J. 213. it is faid, the er, 197. 
vouchee may come in Jjy himfelf or attorney, though there be no 
procefs ; and the appearance is not to the writ of fummons, but 
to the fuit. The ded. pot. and warrant of attorney give no power 
to appear on the Morrow of the Afcenfion, but only ad lucrand. 
^^^l perdend. in placito terra. In a common fuit defendant may 
appear before the return of the capias ^ and then the capias is out 
oF the cafe, for the appearance is to the fuit, and not to the ca^ 
pi^Ms i and notwithftanding this the judgment is of the firft day of 
the term. If therefore the vouchees might legally appear before 
tbe fummons, and they could not appear ^i/ the day (in Cro. Aic.\ 
'^^hat muft be the import of this warrant of attorney ; furely it 
n^«ft be, that they did appear before, and the plaintiff in error 
Cannpt ayer againlt it. 

The judgment in this recovery (hall have relation to the firft Kclw. 166, 
day of the term. The general intendment of the law is, that J[|j^*J^^**'* 
every judgment has relation to the firft day of the term : the ^ siklijo. 
fc^lpn is, becaufe the court cannot determine every fuitor's cafe no. 
w One day, and term and vacation ar« as on^ day, and judgment ^^- ^"* 
^^li haye relation to the firft day, unlefs there be a memorandum Hetley 7%. 
filtered on the roll to the contrary. If a writ be brought againft Hutt. 95. 
iw'o executors, and abate by the death of one, and plaintiff fues ]^'^^!^^^* 
^**t 2intHi^ox\g\xiz\hj journeys accounts^ all the proceedings relate Co.Utt.' 
^^ the tefte of the ^rft original fo as to bind the affets. In Smith 101. a. b. 
^'^cl Raydon^ Mich. 12 G^. i. B. R. the court ordered ^ fpecial |^J^J°' 
"J^morandum to be made, ki order to give the party leave to, ctfe. 
P^^ad a tender. 

^ to continuances there are feyeral diftin£lions : 

't. Between the commencement of the fuit and the conti- 
nuance of it. 

D 4 2. Bc- 
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2. Between the continuance of procefs and of the plea. 

Spelman 3. Between the continuance of plea from term to tenoi 

9^ from one return to another^ this court has no jurifdidion : 

11^^741. ^^T^S the bill the procefs is only collateral. I know of no 
1177* ftance of the continuance of a plea from one return to ano 

^el^V ^° ^^^ ^^^^ term. In the cafe of Martyn and fTyvboarn, 
•DdMuUiot. 8 Geo, I. adion on 5. S, contra£l and demurrer joined in J( 
I^JccsukI 8 Geo. upon the id day of H'thry term, defendant pleaded 
^mr^ ^^"^^^ continuance^ that the contraft was not rcgiftcred, w 
Kep* * by the acl of parliament was to be regiftered on or before th< 
of November : the plea was, that after the lad day oiMicK tt 
and before the firft of Hil. following, plaintiff entered cc 
nuances in Mich, term from day to day, fo that this plea was 
after the laft continuance : the court being moved to (Irike 
thefe continuances, declared them to be contrary to law, 
parties are not to be harafTed from day to day, but continua 
muft be from term to term. In Paf. 15 Geo, 2. B, R. elegi 
fci. fa. againft tertenants, judgment recovered on fuch a 
which was in the middle oi Eqfter term : tertenants craved t 
and on demurrer it was held good, and judgment for plaii 
though it was obje£led it was not the fame judgment, becau 
iiRep.$,6. the middle of the term. If no continuance at all be ent 
Hcydon'i fy^nt onc term to another j yet if the parties appear, the pi 
continuedi as in Dobfon and Dobfony B. JZ., upon error in d( 
upon a judgment by default, there was entered on the re 
Kdw. 56.b. fummon, is^c. \t did not appear whether there was any c< 
3^«'^^»9>- nuance, (o obje£led, that for that caufe it was error. 
J p! Wmi' anfwcred per cur. that there needs no fuch entry, for the ap] 
91. 41. 90. ance of the parties at the day was a continuance in law. 1 
^Rep. continuance of the day be immaterial, as appears by Keliv. 
ym. 1 I. ^Yizi then fays xh^JlaU 23 EUz. No recovery (hall be, ( 
what is this buf a miflake of the clerk in writing at infte; 
before? 

It is objefted that rules of court divide the term : rules ar 
records^ only remembrances, not entered on the rolls oi 
court. 

Skinner's reply — It is agreed common recoveries are favoi 

that the death of a party is a countermand of the power c 

torney; but it. is objected fuch countermand cannot be afli 

for error. My brother calls for a cafe : Trevilcock and Ha 

Trin, 5 Geo. 2. B. R. rot. 556. is in point againft him ; h 

the record in my hand : my brother Beijield acquainted me h( 

for the defendant in error, fo it did not ^^kfubftlentioi for ol< 

P»^o"'^9' Jgar was on the other fide. Alathea could not appear b 

paf.3aW. ^^ fummons, i Lecn. 86.; and the jury have found (lie 

Ftf. 12 Jac. loth of Mayy fo (he could not appear : my brother obje£keci 

[^J^- ~ cafe is not law. It was the clear opinion of all the judges, 
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► of the prothonotary. But, fays my brother^ the appearance 
lot to the fummons but to the fuit* If (he had appeared in 
Con herfelf^ I own that would have determined the authority 
the attorney, but (he did not. The very entry of continuances 
troys the relation to the iirft day of term ; and if (he party 
lid not appear till the return of the fummons, then the word 
Is right, Wynne and Wynne. Adjournattir. Poft, 42. 

Anonymous. 

^R. Benne moved to difcharge a rule for changing the venue Venoegm* 
•* from London to Kent^ the aAion being upon a promiflbry "^* ^ 
•te; but refufed per cur.^ although he cited feveral cafes in the aaSTon • 
)mmon Fleas where it had been done, and bid him fearch pre* notepf hand, 
dents in this court, 

Rex verfus Watfon & al. 

\N information was granted againfl the defendants for pro- information 
^ curing one Vinez foldier, who had a fettlement in theparilh agawftoircr- 
' Brillj to marry a poor woman who was an idiot and charge- curin^a^fSl 
>le to the parifh of Dorton^ by giving Vine ten pounds and a fat diertomany 
^for marrying her, whereby (he and her child became charge- ^ P^"^ ^- 
>!c to Brill. Per Lee C. J. Wright^ and Dennifon, ahfente SJ" ffi' 
^^le. Note; Pilfworth who moved it, faid he remembered a parifli. 
w cafe which himfelf moved in HiL 1735, and there the court 
anted an information. Rex v. Watfon and Perrot^ overfeers of 
6 poor of ^he parifh of Dorton^ in com. Bucksi. 

Graham verfus Benton. B. R, 

JDCMENT was recovered againfl: defendant a bankrupt in Bankrupt 
the. Palace Court for a debt owing before the bankruptcy, and «'^^^*"s ^'»» 
•cndant not being able to obtain his certificate before the faid ^^j^u^g. 
gment, had no opportunity of pleading it; therefore to gain mentihaiiiifi 
^e and fufpend execution, defendant brought error in the ^ifcharged 
^g's Bench, and judgment was thereon affirmed; whereupon ®**'^'*°''' 
t-endered himfelf in ctdjtod. mar.y and now having obtained his 
tificate, moved per Mr, Benne that he might be difcharged 
^n thcjlat. 5 Geo, 2./. 13. which was read. Caufe ihewn 
-Ployd and Stracey; but^^r tot. rf/r.— Defendant is difcharged 
the ftatute two ways, either by pleading his certificate if in 
^ or by applying to a judge (after his certificate obtained) 
^ judgment. Though cofts have been incurred after the Sut. h. 7. 
^kruptcy, yet thofc and the debt are confidered only as one " to cofts. / 
^f> and execution could not b« prevented but by bringing 
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Wynne verfus Wynne. B. R. 

T EE C. J. delivered the unanimous opinion of the court, % 
JLj made three points in this cafe : 

Ante ly?, Whether the death of Alathea^ one of the vouchees befitfc 

^®^' judgment, be error ? 

VoucBee idy Suppofing it be error, yet whether by conftru£^ion of K. ai 

dies before ^^jg judgment (hall not have relation to the firft day of the tcm-fli 

thewrh of ^"^ whether the court will not intend the appearance of -rh 

fummons, vouchee gratU^ and have no regard to the day given on the n- 

tbc^rtcovery ^^^^ ^f ^^ fummons ? 



It erroneous. 



3^, Whether the plaintiff in error be not eftopped to aCI%a 
the death of the vouchee to be on the lOth of May before judg- 
ment, when it appears upon the face of the record that flic ap- 
peared by attorney at the return of the fummons, viz. 16th of 
May? 

And we arc all clearly of opinion with the plaintiff in error 
in this cafe, that the death of the vouchee before judgment is 
error : and, 2illyy that the judgment cannot be made ,gpoi bf 
relation to the firfl day of the term : and, 3^/^, that the death 
of the vouchee is a collateral matter, and not contrary to the rc^ 
cord, and therefore the plaintiff is not eflopped to affign it fof 
error. 

As to the firfl poipt, vide P. N. B. printed 1718, ^o. 45. k*" 
ter B. 2 Injl. 240. And that the vouchee is confidered as tena^V 
inde Bro. tit. Error ^ p. 13 1. B. 491. Co. Lit. 265. l^A. 2^5* 
It was faid by defendant's counfel at the bar, that this was^^^* 
afTignable for error, and for that purpofe were cited 1 8 Ei* 3* 
36. 38. 2 hift. 245. But. that the death of the vouchee i<^ 
not abate the writ, vide Jenkins 179. TheoU Digefty lib. 12. ^* 3' 
2 Roll. Abr. 764. p. 2. 20 H. 7. fo. lo. That a rcmain4^^' 
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may, as in this cafe, bring error to reverfe a common re* Piggott 
ry, Cro. EL 739. Holland and Dan/ey^ Godbolt 379. «^9- 
I. 6. •29- 2 Jon. 182. 

7^, We are all of opinion we mu(t give judgment according 
bat appears to us upon the face of the record : now it appears 
: was a writ of fummons, and that all that was done by 
hea the vouchee was done by her attorney, and where there 
fummonsy the conftant ufage and rule of law is for the 
hee to appear by attorney, i Leo, 86. 291. The appear- 
therefore by the vouchee, as ftated on the record, is right, 
ought to be by law ; it would therefore be very ftrange for 
:ourt to fuppofe any other appearance when this is ftridily 
t according to law, which is upon day given, viz. the return 
le fummons, at which day we are clear of opinion this judg- 
t was given by the C. B. upon this record. When a vouchee 
;ars in perfon at the return of the writ of entry, then the 
;ment is upon the return«day of the writ of entry : but the 
of fummons in the cafe at bar is the fird procefs as to the 
:hee. As to what has been faid about relation and continu- 
js, it is all out of the cafe. 

ilji It has been urged that the death of the vouchee is con* 
jf to the record, and therefore the plaintiff is eftopped to 
;n it for error ; and for that purpofe has been cited 10 jfif. 7. 
Roil. Abr. 85. 11 H. 6. 42. 50 Ed. 3. 7. Cro. Jac. 11. 
y. 33. The rule of eftoppels is (to be fure) that a man Ihall 
er be received to allege any thing for error that is contrary 
be record, but we are all clear that in this cafe the death of 
vouchee is not contrary to, but a matter collateral to the re- 
1, and properly affigned and triable ^^r ^^/x, 4 Co. 7. ; for all 
tthe record fays is, that the vouchee came by her attorney; 
oes not fay any thing of her aftual exiftence at that time, but 
s a matter in iffue properly triable by the country. If an in- Shdly'scafe, 
^vouchee appear in perfon, infancy muft be tried by infpec- ^^^* ^/* 
I only, and during his nonage he may have error to reverfe Hii. 7W.3*. 
recovery. Appearance in perfon and by attorney are very WaiUeraiid 
erent. V/W^ 1 &id. 322. 392. /^ Rep. ^i. 1 Lev. 80. ^X^Zlrx^. 
W. 93. Ray. 59. And Chief Jufticc concluded with a fay- 1415. this* 
o{ Popham^ fo. 23. that grofs abfurdities ought not to be laft cafe does 
nitted in recoveries; and was going to pronounce judgment 2^*^^^^^^*" 
feverfal; but, upon the motion of Sir John Strange j judg- c. j. &>«. 
nt was refpited till application (hould be made to C. B. to * Buif.443. 
to make the recovery right, by fome alteration. ^ What ^°^* 
»ation? 
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Bradley verftis Wyndham, Sheriff of Haropflxirc 

B.R. 

A<irftfi«i A CTION for a falfe return of ^ fieri facias. Defendant 
facia« exe- /a pleaded Not guilty, and at the trial the plaintiff proTed he 
Sul«iir"a judgment znA fieri facias ^ and nulla bona thereupon returnee 
ad fieri facias It was alfo provfd, that one W'hitehall was made fpecial bailii 
atthefttitof and that the warrant upon the fi. fa. was diredied to him, Sic^ 
cuted^S-' flrJ Harrifon and another ^ that one Swanton the plaintiff's attcai 
wards ihaii ney was prefeut at the time of executing it, and ordered WItm 
Aand and be ^^// ^q ^(5g the defendant Crop in that aSion kindly, and not 
Snd^c'mat- take any of his houfehold goods, for that Crop's landlord, oj 
ter was pro- Earl, would foou be in the coui^try and pay the debt : fo Htai 
perJy left to ^j^^ ^^ bailiff Tode round the farm and grounds, and faid, «• 
• J**'y- <c jiize all this corn and cattle" (and took fome account thereof^ 

for the ufe of the plaintiff. This fieri facias was tefted the i itJ 
of May, and executed the 14th of the fame month, 17421 in th( 
manner mentione4. 

Afterwards on the 20th oi May 1742, Earl, Crofs landlord, 
to whom he was alfo indebted upon a judgment, fued out a 
fieri facias thereupon, and the (heriff 's bailiffs not being in pofr 
feffion of Crop*s goods, nor having left any body for them, a$ 
was proved, Earl got his execution executed 5 and there was no 
proof that Earl promifed to pay the plaintiff. It was left to the 
jury upon this evidence, whether the execution that firft caipe 
into Crop's houfe was intended to be, or was really executed i 
and the jury thought it was not, and gave a verdift for die 
(heriff. Mr. Henley now moved to fet afide the verdidi 5 but^- 
totam curiam, the Judge (Burnett) very rightly left the matt?^ 
to the jury, and there is not the lead foundation for anewtri^i 
for the jury have determined the firft es^ecution frsfudulcff^ 
1 Salk, 320. Carth. 419. S. C. 5 Mod. 375, i Ld. Rayra. t^V 



Barker verfus Dixon, B. R, 



A cuftom 
for one com 



CPECIAL aciion upon the cafe, that whereas the plaintiff 

^ feifcd of the reftory impropriate of ^,, and has a right ' 

ciofe againft common m a certam field containing 1 10,000 acres, and tn»t ^ 

asioihcr is defendant inclofcd part of that field, whereby the plaintiff co^ 

i^^* not enjoy his common in fo ample and beneficial a manner ^ 

before had enjoyed the fame, to the plaintiff's damage. 
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Th^ defendant pleaded two pleas, firft, the general iflue Not Where fevc- 
ailty, fecondly, a fpecial juftification in bar that he was pof- rai pleas go 
:flcd of certain land in the faid common field, and that it bad J^ho/V^* 
ecn a cuftom time out of mind, for all thofe who had any lands in of them be ^ 
^e faid field to inclofe as much thereof ad libitum as they pleafed, found for the 
nd that the defendant, by virtue of his poflefTion and of the JjJS^hwI a* 
^Uftom inclofed ; the plaintiff replies and traverfes the cuftom general m- 
lO inclofe, and thereupon iffue is joined. <ii^* 

TMs ca(ufe was tried at Hertford fummer aflizes 1742, before 
Bafon Reymldsy who reported that the defendant upon the Not 
eoilty put the plaintiff upon proving his declaration, which he 
did very fatisfactorily, and then the defendant proved his plea 
labar as fully, and thereupon the jury found a verdifl: for the 
defendant generally. 

And now it was moved for a new trial; ly?, becaufe the 
plundff ought to have had a verdi£): upon the ifiue of Not 
gaiky ; and 2dly^ that this is a bad cuftom. But it was refolved 
fer totam curiam^ if there are feveral pleas pleaded, each of which 
goe$ to the whole declaration, and any one of them be proved, 
which abfolutely deftroys the plaintiff's a£lion, a general verdi£t 
for the defendant, as in the prefent cafe, is very right. 

And ' idly^ per totam curiam^ this is a very good cuftomj^ and 
is in the nature of (hack, and the freeholders under fuch a Cuf- 
tom as this may well inclofe one againft another ; and this is 
cxaftly like Sir Miles Corbefs cafe. 7 Rep. 5. 

It was alCo faid by Lee C. J. and Dennifon J., and not denied in aaSoM 

j>y the other two judges, that in an adlion upon the cafe, as this uponthccafe 

Mi this cuftom might have been given in evidence upon the ge- ^J^^^^^,^ 

!*cral iflue, for it proves the defendant not guilty of the ^r^ivj/w^« in evidence 

'*M in the plaintiff's declaration, and a defendant in an aftion on ^e gen*- 

<>fl the cafe may give in evidence any matter that dcidroys the J^hiclTwiii 

plitindfF's a£):ion *, but that in an a£lion of trefpafs vi ^ armis deihoy the 

the fpecial matter muft be pleaded, and there the defendant muft pJajntiff»t 
^nfcfs and avoid ; but in an aftion upon the cafe it is other- °' 
^ife. Cited pro def. i Ld. Raym. Kent v. JVright, 2 Mod. 274. 
C*'©. Car. 432. Pro qiter. 2 Mod. 104. 9 Rep. Aldred*$ cafe. 
^RolU Abr. 239. 2'^RolL Abr. 682. p. I. New trial refufed, 
^Jrf judgment /)r<? def. 



46 



Hilary Term, ijGto.IL 1743. 



A note 
drawn by A* 
payable to B. 
or order for 
▼alue rc- 
cet?ed, B. 
pays it away 
to C. afier- 
wards B. 
takes it op 
and pays C. 
the value, 
afterwards 

B. pays it to 

C. a fecond 
time, then B. 
foils, and C. 
brings an ac- 
tbn againft 
A. the 
drawer, and 
Che jury find 
foff the de- 
fendant be- 
caufe the 
note was 
once taken 
np and paid ; 
but the court 



Ifthe drawer 
of a note be 
fued by the 
indorfer, and 
the bail for 
the drawer 
pays the debt 
and cofto, 
this abfo- 
lutely dif. 
charges the 
indorfor, as 
much as if 
the dla^^'cr 
himfelf had 
paid off the 
note. 



Gomez ferra ver/us Berkley. B. R. 

^HIS was an aflion upon a promiflbry note of 130/. forvftlatf 
-■' received, payable by defendant to CMfon and Lambert^ or 
order, and by them indorfed to the plaintiff; upon non gjfumfpt^ ^ 
this paufe came on to be tried at Guildhally when the cafe upod^ 
the evidence appeared to be thus, viz. That this note was drawi^^ 
by Berkley i and paid away to the plaintiff by Collifin and Co.- 
that afterwards Collifon and Co. took it back again, and paid th- 
plaintiff his money for it 5 that after this, the plaintiff fold _ _ 
to CoUifon and Co., who a fecond time gave the plaintiff the fan^^^ 
note for payment thereof ; and afterwards Collifon and Co. biSM^ 
ing, the plaintiff brought this adion againft the drawer; andtl"^^ 
jury gave a verdift for the defendant, becaufc the note had be^n 
once taken up and paid : and now it was moved for a new triist^ 
becaufe this is a note for value received, and there was no evidence 
whatever that the plaintiff knew of any tranfa£bion between the 
defendant and Collifon and Co., or whether this was a lent riotc 
by the defendant to them ; for it appeared to the plaintiff that 
the defendant was (till liable to Collifon and Lambert^ when they 
paid the plaintiff this note a fecond time, and the plaintiff ouglit 
to ftand in their place ; and fo it was held^ and a new trial was 
granted per totam curiam* 
granted a new trul. 

Hull vcrfus Pltfield. B. R. 

i^ASE upon a promiffory note, dated the 13th of DecenAtr 
1 737, drawn by Robert Scraifton^ whereby he promifes topaj 
Pitfieldi or order, the fum of 200/. fix months after date fot 
value received. This note was indorfed by Pitfield to the plain- 
tiff, who has brought this aftion againft him as indorfor. Upoft 
the general iffue this caufe came on to be tried at Guildhall^ bciotff 
Lee C. J., when this cafe was made for the opinion of- the courts 
viz. That fome time before the prefent aftion was commencd) 
Hull iht plaintiff brought an adlion againft &craiJlon the drawer 
of the note, who gave fpecial bail ; that Hull recovered intcrlo-- 
cutory judgment in that action againft Scraijlon ; that thereupon 
Scott and W'ard, who were his bail, paid off the debt and coft> 
to if////, which amounted to 220/. 15/.; that thereupon the 
plaintiff executed an inftrument between the plaintiff of the oflC 
part, and Scott and JFard of the other part, reciting the notc» 
and that the plaintiff had recovered interlocutory judgmcn* 
againft Scraijlon thereupon, and reciting that they the f*^^ 
Scott and Ward had purchafed the note, and paid the faid 2oO»' 
and cofts, and in confideration thereof the plaintiff aflSgU** 
over to them the note and the interlocutory judgment, withpo^^^ 
of attorney to make ufc of her (the plaintiff's) name to ^^ 
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the indorfor, and covenants in the common manner, not to do 
any aft to hinder Scott and Ward the bail from recovering the 
1X1 oney upon the/ note. It was alfo dated in the cafe in what 
jxftSinner the note was given, which was thus : ScfQi/lon wanting 
ixioncy draws th^ note payable to P'ttjield or order, who, upon 
S^^oijlm^s applying to him, lent him bis name, (as it is called,) 
tlmat is to fay Pitfield indorfed the note, which' being done, ScraiJ^ 
tof^ and Pitfield took the note, and applied to one Ruffell^ agent 

for die plaintiff, to let Scraifton have money for this note, who 

thereapon lent Scraifton 187 /. i8 /• 

This cafe was twice argued at the bar ; firft, in Eafler term 
L lafi) by Serjeant Urlifiy Recorder of London^ for the plaintiff, 
and Serjeant Eyre for the defendant, and in this term by Mr* 
CUve for the plaintiff, and Serjeant Jgar for the defendant. 

Two queftions were made ; ift^ Whether this note be not 
void by die ftatute of ufury ? and, 2dly, If it be not void, whe- 
Aer die plaintiff can have this a£lion againfl: the indorfor, the 
'>rilfor the drawer in the former a£tion having aftually paid the 
dd)t due upon the note and cods to Hull ? 

As to the firfl: queftion, the Court faid there was no occafion 
^gireany opinion, but they all declared they were ftrongly in- 
^ncd to think that the note was void by the ftatute of ufury ; 
^^ the reafon they gave for being fo inclined was, that it feemed 
"7 the ftate of the cafe that Pitfield was privy to the contradl be- 
tween Rujfell (the plaintiff's agent) and Scraifton^ and that it 
femcd as if Pitfield and Scraijhn were to be confidered together 
■••creating a joint fe'curity to the plaintiff; for it appears by a 
ft'te of the cafe, that Pitfield^ Scraifton^ and RnJc/I (the plain- 
ts agent) were all prcfcnt at the time of the tranfadion of 
jWng the note. 

At to the fecond queftion, the court were unanimous that 
^payment of the money to the plaintiff by the bail, for the 
^WCTjWas the fame thing as if tHe drawer himfelf had paid it, 
•'ddiat the note was thereby abfolutely difcharged and fatisfied ; 
J'rf that what is laid down by Hc/t in Hillv, Lewis , i Sali, 132. 
f good law, viz. That by law generally every indorfor is always 
liable as the firft drawer, and cannot be difcharged without an 
jQttil payment, and is not difcharged by the acceptance of the 
^^ (or note) by the indorfee j but by the cuftom this is re- ' 
'^Incd, viz. The acceptance is intended to be upon this agree- Thelndorffc 
^t^fdlscetf that the indorfee will receive it of tlie firft drawer, """^ *"^**- 
^^H"» and if he cannot, then that indorfor will anfwer it; wivethJ*' 
* if the firft drawer be infolvent at the time of the indorfement, money of the 
i* Upon demand refufes to pay it, or cannot be found ; and the X^'^V.^^' 
s - ?'*>rfor is not difcharged without aftual payment, until there Jcfort to"th« 
r^m ^ fimie negleft or default in the indorfee, as if he does not en- indorfor. 
m deavour 
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d^avour to receive the money in convenient time^ and then tl 
firft drawer becomes infolvent. 

Ad t he court refolved in the cafe at bar» that the indorfiir c 
a note b onljr a warranter thereof that the drawer will jKnr a 
and if he does not that the indorfor will ; and that it is the vuk 
thing whether the drawer himfelf paid the money or his friem. 
as the bail did in this cafe ; and Kellock v.RMnfotiy HiL 13 Gm. 
was cited by Lee C. J. and Denmfon^ and not denied by the othi 
two Judges, which was an a£lion by the indorfeef of a note agaioi 
the mdorfor \ and it appearing that the plaintiflF after the indorfe 
ment had received of the drawer fome part of the money diu 
upon the note, Eyre C. J. at Guildhall held, that the indoriec 
had thereby taken upon himfelf to give the drawer credit for the 
whole, and had difcharged the indorfor abfolutely; and the! 
phintiflF in that cafe was nonfuited. Judgment for the defend- 
ant, and the poflea ordered to be delivered to him, and to hare 
cofts of a nonfuit. 



EASTER TERM, 

i; Geo. II. 1744. 



JohnLeyburn Witham, Efq. Plaintiff in Error, J»^^ 
George Lewis, on the Demife of Edward Etf 
of Derby, Defendant in Error. 

GEORGE Lewis brought an cjcdlmcnt in the King's Bene 
for 500 acres of land, 50 acres of meadow, 400 acres ^ 
pafture, 600 acres of wood, and 500 acres of mofs, with tt 
appurtenances in Witherjlack in the county of Weftmorland^ up^ 
a leafe made by Edward Earl of Derby aforefaid to George Leif^ 
on the 19th day of January^ in the I2th year of his prcfent JC* 
j^fty, for fcven years from the i8th day of the fame month * 
January ; upon the iflue of Not guilty, this caufe was tried 
Appleby^ and the jury found a fpecial verdifl to the effcd f^ 
lowing, viz. 
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That King Henry the 7th being feifed in fee of the preznifes 
in queftion, on the 26th oi February in the 4th year of his reign, 
tecitingy that whereas the fai4 king on the 27th day of OBober in 
the firft year of his reign, had created Thomas then Earl of Derby^ 
ktc Lord Stanley^ for divers his fervices to the faid king done. Earl 
A Derby i to be Earl of Dirby^ to him and the heirs male of bis 
body, and that he might honourably maintain his (late and dignity 
t)f £ari of Derby f the faid king had given and granted to him and 
bis heirs 20 L per ann, out of the vicontiel rents of the county of 
SMftgham and Derby i and reciting, that whereas the faid Earl 
^ Derby had rcleafcd to the king the faid yearly annuity, there- 
"fcrc he the faid king, for the more honourable fupport and main-* 
lenance of the (late and dignity of the faid Earl of Derby^ gave 
^ granted the manor of Wttherjlack^ and the lands in the de- 
finition mentioned, to the faid Thomas Earl of Derby and the 
brirs male of his body, who entered and became feifed thereof* 

That Thomas Earl of Derby had iflue George Lord Strangey who 
died in the life-time of his father, but left iflue Thomas his eldeft 
fon : that Thomas Earl of Derby died feifed, and that Thomas his 
grandfon, after his death, entered and was feifed thereof. 

That Thomas the grandfon being fo feifed in Trinity term, anno 
SHen, 8. fufFered a recovery with fingle voucher, wherein James 
bifljop of Ely and others, demandants, impleaded the faid Tho-- 
f^s Earl of Uerby^ and demanded the premifes in queftion againfl: 
the faid Earl, whereupon it was adjudged that the faid demand- 
ants iBiould recover feifm of the premifes againfl: the faid Earl, isfc. 
P^ut the exemplification of the record of the faid recovery to 
them produced in evidence ; and then they find thzt after the faid 
recovery fo as aforefaid profccuted and had, the faid Thomas Earl 
of Derby entered into the faid premifes and was feifed thereof. 

(But iV. B., The jury do not find that a writ of feifin was 
*^arded or ever iflued, or that the judgment in the recovery was 
^er executed.) 

, But they next find that Thomas the grandfon being fo feifed 
''^j leaving iflue of his body Edward his eldeft fon, who entered 
^ became feifed of the premifes as the law requires. 

*tTiat Edward had iflTue male of his body Henry his eldeft fort, 
^t Edward died feifed, and that Henry entered, into and became 
^Cd of the premifes as the law requires. 

Iliat Henry had iflue male of his body Ferdinando his eldeft 
'^^ and Wiliiam his fecond fon ; that Henry died, and Ferdinanio 
^tered into the premifes and became feifed as the law requires ; 

Vol. I. E that 
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that Firdsnando died feifed in' the life-time of his brother JPVl 
without iifue male of his body, leaving only three daugbt 
Ann, Frances, aild Elizabeth. 

That W^illiam after the death of Ferdinando entered into 
premifes and had ifitie James his only fon. 

And the jurors further find, that after the death of Earl i 
. dinando, feveral controveriies and difputes having arifen, as ^ 
touching the right and title of, in and to the feveral manors, Ian 
and hereditaments of the (liid Earl, as alfo -touching the porti' 
and advancements of the faid daughters : for determining thel 
difputes the fame were referred to the arbitration of feveral no 
perfons, who made 'an award, by which the feveral difpo 
amongft them were fettled ; which award, at the defire of ( 
faid Earl JVilliatn and the faid three di^ughters, was afterwa 
eflabliflied and carried into execution by an aft of parliame 
made the 4th of King James the Firft, at the petition of allt 
contending parties ; by which the manor of Wither/lack (of wbi 
the premifes are parcel), amonj:;ft other lands, is given and limit 
to the faid William Earl of Derby for and during his life, a 
after his deceafe to James^ fon aird heir apparent of the faidE 
William and the heirs male of his body, and then to the fcco 
fon of the faid William and the heirs male of his body •, and 
default of fuch iflue to the third, fourth, fifth, fixth, and fevei 
fons of the faid William, and the heirs male of their feveral bod 
refpeftively and fucceflively •, and in default of fuch iflue 10 1 
Edward Stdnley for life, and after his death to the firft, fccoi 
third, fourth, fifth, fixth, and feventh fons refpe£l:ively of 1 
faid Sir Edward in tail male ; and in default of fuch iflue to -i 
ward Stanley of Bic\erjlaff in the county of Lancajler for his li 
and.after his deceafe to his firft, fecond, third, fourth, fifth, fix 
and feventh fons in tail male, in like manner as the lands 
limited to Earl William and his fons, but in none of them is 
limitation carried farther than the feventh fon. 

Then there is a provifo in the ftatute that faves all rights ; 
reverfions in the crown or others, in like manner and plieb 
if the faid ftatute had not been made, and alfo faves the ripit 
all other perfons except fuch as took eftates by the faid aft. 

Then the jurors farther find, that Earl William being fo fc 
of the premifes died feifed, whereupon James his fon entered 
virtue of the eftate limited to him by the faid a6t of parlian 

That y^w^x died feifed thereof, and that Charles \m cl 
fon and heir male entered into the premifes and became ii 
thereof. ^ 

1 



Easter Term, 17^^^. n« 1744* 51 

*Xben they find that Earl Charles^ by feoffinent* bargain and 
tale, in 1653, and fine with proclamations in Michaelmas tam 
165 4i and warranty for a valuable confideration, fold the pre« 
mires to one John Leyburn efq. and his heirs ; by virtue whereof 
John Leyburn entered and became fsifed, and he being fo feifed, 
on the 19th oi January 1679, died feifed of the premifes^ and 
that the fame defcended to his fon Thomas Leyburn, 



\ 



Then they find that John Leyburn JFithamy the plaintifi^ In er« 
Tor, deiives his title to the premifes from and under the faid 
Thomas Leyburn^ and that the faid John Leyburn Witham, and 
allthofe whofe eftate he hath in the premifes under the faid 
John Leyburn and Thomas Leyburn^ were in a^ual and peaceable 
pofieffion of the faid premifes ever Hnce the making of the faid 
feoffment) bargain and fale^ and Icvymg the faid fine until the 
l)ii of January 1738. 

Then they find that the faid Earl Charles died in 1672, leav- 
ing iffae William-'George^Richard, and James^ whereby the faid 
WtUiam'-George-Rkhard became and was Earl of Derby ; that 
the faid Wtlliam-George^Richard died in 1 702, without ifluc 
nalei in the life-time of his brother James^ who thereby became 
ttd was Earl of Derby^ and died in 1735 without iflue male. 



Then they find that Sir Edward Stanley of Enjion died in 1632 
without iflue male. 

^ Then they find the defcent of the prefent Earl of Derby from 
^dvford Stanley of Bicker/laf in the zQ: mentioned, and that Ac 
P*fcnt Earl of Derby ^ the leflbr of George Lewis^ is heir male of 
J« body of Edward Stanley of Bickerjlaffy and alfo heir male of 
^^as the firft Earl of Derby. 

iTien, before the demife made to George Lewisy they find an 
*^Ual entry made into the premifes by the now Earl of Derby, 
?^ then make the general conclufion, whether the Earl had a 
^hx of entry or not, and refer it to the judgment of the court : 
•°^ if they fhould be of opinion that he had a right of entry, 
!"^^ they find for Lewis the pbintifi^ below j if not, for the de- 
*^<iant Leyburn below. 

At the trial^ of this caufe the exemplification of the recovery 
$ -v2ni. 8. was given in evidence, and at that time no objection 
J^a made to it j but the only doubt then which occafioned the 
"*^4ing this fpecial verdid was, whether the entry of the defend'i 
**^t in error was lawful or not. 

Ea Which 
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Wluch depends apon this queftion, viz. Whether, notwiti 
ft^nding the recovery fuffercd 5 Hen. 8. the feofitncnt and fix 
oif Earl Charles in 1653 and 1654 made a difcontinuancc or not 
for if they did, the entry of the prcfent Earl, the defendant i 
error^ was taken away. 

But it was infilled on behalf of the Earl, that the fcofl&nei 
and fine in 1653 ^*^ "^^ difcontinue his remainder; for that tl 
reverfion being ultimately in the crown^ protefled it from fw 
dilcontinuance. 

To which it was anfwcrcd, that it did not ; bccaufe a rc»-i 

Con in the crown to prevent a difcontinuance, muft be a rcvi 

lion immediately dependant on the eftatc-tail attempted to 

difcontinued, which this is not ; becaufe by the recovery of tl 

5 Hen. 8. the old eftate-tail was barred, and turned into afc 

fimple defcendible to Earl Thomas and his heirs general, as Ion 

as there were heirs male of the faid Earl fubfifting ; and the n 

verfion thereby left in the crown became only a mere poflibilit 

of reverter after the determination of fuch qualified fee, an 

confequently not within the protedion of 34 H. 8. which t% 

tended only to eftates-tail then fubfilling, which this was not 

for that ^^/. only fays, that no feigned recovery i^r^fl//^r to b 

had againft tenant in tail of lands, whereof the reverfion or re 

mainder at the time of fuch recovery had (hall be in the kinj 

(hall bind, ^c. ; and as to the eftate-tail created by the fettle 

ment confirmed by the ftat. /^Jac. i. that it was only a parti 

eftate-tail created out of the ^e-fimple gained by the recovci 

5 Hen. 8- ; and the reverfion being left in the crown by that/fl 

in the fame plight as it was before, it was in no fort made A 

I)endent upon or connected with the eftate-tail then treated, h 

left to depend, as it did before, on the fee-fimple gained by tl 

recovery 5 Hen. 8. which might poffibly fubfilt many genet 

tions after all the eftates-tail created by that a6l were fpent; ai 

that therefore the fine and feoftment of 1653 and 1654 made 

difcontinuance of the remainder limited to the prefent Earl, 

they could not, nor did at all afiitft the reverfion of the cro« 

betwixt which and the remainder in tail there was no privity 

dependence. 

But upon this point, though argued three feveral times bcfi 
the court of B. R. they gave no opinion ; for upon arguing 
cafe the counfel for the defendant in error r^ifed a new • 
\t(Xioti\ viz. that no writ of feifin, or entry of the recoven 
appeared upon the fpecial verdict, and that as it was mt fin 
it could not be prefumed, and therefore the recovery was 
good, and of confcquence the entry of the Earl of Derby was h 
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fa.1 ; and the court of King's Bench being of that opinioo, gave 
jacl|[ment for Lewis the plaintiff upon that point only. 

XTpon which judgment the plaintiff Leyburn has brought this 
writ of error; and upon the argument it was in the firft place 
inGilcd by his counfcl that the fame is erroneous, and that the 
writ of execution, and the execution thereof, though not ex- 
prefsly found by the jurors, ought to have been prelumed, for 
ihefe rcafons : 

I. From the exemplification of the recovery as found, its an- 
tiquity of above 230 years, its being entred on the rolls, the 
tlignity and quality ot the parties to it, and a frefh entry of Earl 
Thomas exprefsly found to be made after fuch recovery. 



b 



ai 



2. From the irhpoffibility of any other proof of aftual execu- 
tion; for it is well known, that amongft the rolls of recoveries of 
that and the preceding reigns, the award of the writ of executiou 
» not entered or indorfed upon one in twenty of them, (as had 
keen ufually done of late years,) and upon fearch in the proper 
offices, where the writs of execution themfelves ought to be filed, 
Dot one of liich ancient writs is to be met with. 

3» Becaufe had any objedion been made at the time of trial 
Jo die recovery upon this matter, that no execution appeared to 
oc awarded or executed, the Judge of Nift Prius^ it is appre- 
hended, would and ought to have directed the jury to find the 
execution of it, from the antiquity of the exemplification itfelf, 
*nd the pofTeffion of the Earls of Derby under it ; and if fo, it 
jeems reafonable that the courts of law fhould draw the fame 
l^lconclufions, and make the fiime reafonable implications from 
"fts themfelves, which they would diredl a jury upon their 
^As to do, 

4. From the fale itfelf by Earl Charles in 1653, and the ac- 
^''^cfccnce of bis two fons Earl William-George'Richard and 
J^^es^ fucccffively, for near fourfcore years together. 

5« From the bad confequences which may attend this judg- 

"^^nt; for if this doftrine Ihould be eftablifhed, that the judges 

?^ not to prefumc execution at this diftance of time, it might 

^^kc the titles of great part of the property of this kingdom, 

!f '^ich probably may depend on the validity of ancient recoveries 

J^fffercd before the Jat, 34 Hen. 8* ; for if a jury (for any rea- 

J^?8 peculiar to themfelves) fhould think proper to infift upon 

Z^^dcnce to fupport fuch ancient recoveries, (which for the rea- 

J*^5 above appears to be impoffiblc to be laid before them,) as no 

^^^t or other remedy againft them would lie in fuch cafe, all 

E3 property, 
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property, under thefe circumftances, might be fubjeded to an 
Ditrary and, perhaps, corrupt determination of a jury, without s 
redrefs whatever. 

And Ctb/y, From the length of poffeffion tranfmittcd from : 
ceftor to heir in the Leyburn family, and fo cxprefsly found 
the jury in a feries of quiet, peaceable, and uninterrupted enj( 
ment, for the compafs of near i oo years together. 

But admitting that the court of King's Bench ought not 
ftriAnefs of law to have prefumed the writ of execution as 
jury haye not exprefsly found it \ yet it was in the ad place 
fifted by the counfel for Mr. JVitham ihat this is, at moft, but 
SmperfeA verdi^, and that therefore no judgment ought to hi 
been given thereon, but a venire facias de novo^ that is to fay, 
Dew trial ought to have been awarded and granted, which t 
court of King's Bench, upon a motion for that purpofe, refofec 
becaufe they were of opinion that a ventre facias de novo can on 
be granted upon what appears to the court upon this record 
vh* that unlefs it thereby appears that the verdidl is fo imperfe 
that the court cannot give a complete judgment upon it, 
would be error to grant a ve.fa. de novo, 8 Rep, Loveday*s cd 
And they were of opinion that it is- not the verdi£t but the d 
fen.dant'^ title that is imperfedk ; and they could not fay, fro 
any th}ng appearing iq the verdidl, that the jury had miibehav* 
Ithemfelyes, and yet that ipuft be th^ introduction to a vf,fi» 
novo, as they faid. 

In anfwer to this it was now faid by the counfel for M 
Wiiham, that \ft. It was the officeof the jury to have found tl 
fa£l of execution one way or the other, and not to have fubm: 
ted that queftion to the court, becaufe the court cannot Icga 
prcfume either way, and they have mifbehaved in that pait 
their office ; the record therefore ought to be fent back to tlw 
Jp dp^pheij: duty in this particular. 

And idly. If complete juftice cannot be done to the part 
ypon this record, it is apprehended a complete judgment canr 
be givt'n ypon |t ; and the whole merits of this cafe depi^ndi 
ppon the queftiop, whether execution was awarded or not? 
the jury have nof with certainty found either way, but fubmiti 
)t as a question to the court ; and fuppofing the court cannot 
flriflnefs of law prefume there was execution, furely they cam 
determine there was not, when it is mpre reafonabje to prefui 
J:he other Way j and therefore they prayed the judgment mi{ 
^C revjfrfed, and that a ve.fa, de novo might be awarded. 

But notwithftanding thefe reafons and arguments, the juc 
f(^^\, of the King's Bench was afl^rm^d^ an4 a venire facias 
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wt^^ ^as rcfufcd, according to the unanimous opinion of Lord 
CVianccllor Hardwicke and all the judges, which was delivered to 
tbc following effe<a, by Lord Chief Juftice WilUs. 

J-K)rd Chief Juftice J^i//^/— Two queftions are made for the 
opinion of the judges : i/?, Whether fufficlent matter be found Arecoirery 
by the fpccial verdift foi the court to fay this recovery as found, |?^"j^,**/* 
without I'cifin awarded or executed, is a good and vafui recovery, dia'without 
2 J, If not, whether by law a ve. fa. de novo ought to be any felfm 
awarded ? 8»^" »^ '^^ 

valid, and no 
bar; and a 

The firft queftion naturally produces two others ; \Jl^ Whe- ve. fe. de 
thcr a judgment in a recovery not executed, is of any force or JJ^^^j,^*^' 
validity? %dly^ If not, whether this verdift has found fufficient awarded, 
for the court to intend it ? As to the ijl of thefe queftions there aSua-nSs. 
can be no doubt; it is a fettled principle that a judgment in a ^* ^' 
Tccovcry not executed has no manner of operation ; Shelleyh cafe, 
Sir Wm. Jones lo. Judgment in a recovery not executed will Piowd.43.b. 
not alter the nature of the eftate : there is no cafe where there is 
d»e leaft infinuation to the contrary ; this being fo, let us confi- 
dcr the 2d part of the queftion, whether execution can be pre- 
fumcd ? the verdi£l finds the recovery only, not a word of any 
^toffeifin; and there is nothing more fettled than that the 
court can intend nothing in a fpecial verdift but what is found 
ty the jury ; Hob 262. (who was as great a man as ever lived) 
5^pref8ly to this purpofe \ and there is this very good reafon'for 
*t| the rule of law would otherwife be inverted, for ad quafttonem 
fi^i non refpondent judices^ ad quajlionem juris non refpondent jura^ 
^'J, I Itift. 155. ^. ; therefore we are of opinion there is not 
fufficient matter found upon this verdift to intend this a good 
Wovcry. The n^xt queftion then is, Whether by law a v£.fa. 
^<f «ov^ ought to be granted? This is a much more doubtful 
queftinn. I will explain the nature of the ve, fa, de novo^ and 
*at Will beft (hew the reafon of our opinion. The counfel at 
the bar endeavoured to confound a ve. fa, de novo and a motion 
w a new trial, but they are very di-fterent things 5 they agree in- 
deed in fome things, but differ in many: they agree in 
"^8, that a ve.fa. de novo muft be awarded in both, and that the 
^^^ may or may not grant either of them ; but they differ firft 
"* Ais, that a ve.fa. de novo is the ancient proceeding of the 
^"^Uion law, a new trial is only a new invention 5 the firft is as 
^<^Ciit as the law, when attaints were in ufe, but motions for 
^^\ frials were introduced in this manner*, the judgment in 
^jf^^itit was very fevere, and the punifliment exceffive hard, and 
fnerefore to avoid that feverity it was thought better to proceed 
2,^ milder way, and fo motions for new trials were introduced. 
^*^^ylikewife differ in this refpefl:, that new trials arc gcrierally 
I'^Jlted where a general verdi£k is found, a ve.fa. de novo upon 
• 'iwcial vcrdift. But the moft material difference between 

E4 them j 
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them IS this, that a vi./a. de ftct*o muft be granted upon matter 
appearing upon the record, but a new trial may be granted upon ^ 
things out of it ; if the record be never fo right ; if the rerdifb^ 
appear to be contrary to the evidence given at the trial, or ,if i^^ 
appear the judge has given wrong diredions, a new trial will b^ 
granted : but it is other wife as to a ve.fa, de novo^ which ca.^,.^ 
only be granted in one or other of thefe two cafes, as I/?, if j 
appear upon the face of the verdift, that the verdid is fo imp^ 7. 
itfX that no judgment can be given upon it ; 2///y, where /f 
appears that the jury ought to have found other faSs different:! j, 
and it cannot be granted in any other cafe. The beft way of ex, 
plaining thefe rules, will be by in (lances, and I will mentioq 
two, upon the head of imperfeft verdi£ts : the Mayar and Carpo^ 
ration of Shrew/bury v. Corhett Kinajlon^ about fix years ago. 
That was a mandamus^ whereupon there were pleadings to iflue, 
a fpecial verdi£l was found, and error brought, and it was infifted 
that neither upon the verdift, nor judgment, was ,there any 
sStra.ii24» damages taken, and therefore that it was fo imperfe£l that a m. 
fa. de novo muft be awarded. The next inftance was Chalie v. 
Hafwelly in February or March 1 740, which was a profecution 
for felling wine by retail ; and upon the firft opening it was j 
found there muft be a ve.fa, de novo^ becaufe of the impcrfeflion 
of the verdifl, the aft of parliament it was founded upon having 
particularly mentioned retail meafurc, as quart, gallon, {5*r. and 
the verdia only found that he fold wine by bottles, widiout 
taking any notice of the meafures in the ftatute, which wai fo 
imperfcdt, that the court could not give any judgment upon it, 
for nobody could pretend to fay of what meafure the botdcs 
were. As to the fecond head, where it appears upon the face of* 
the record itfelf, that the jury ought to have found otherwifc. I 
will likewife mention two inftances, indeed not of fo high au- 
thority as the other cafes, but fuch as are undeniable \ the firft i^ 
in an adlion of trover ; if the jury find a fpecial verdift that the 
goods were demanded of the defendant by the plaintiff, and de- 
fendant refufed. to deliver them, a ve.fa.de novo ought to g^s 
becaufe the jury have found only the evidence of a faft, which 
they ought to have determined, for demand and refufal are only 
evidence of a converfion, and they ought to have found a conv^r- 
fion. The fecond inftance upon this head is, the cafe ofth* 
corporation of Maidfione about the year 1738 or 1739, in S.i^- ♦ 
there the jury found the evidence of a fad, which fliewcd th^^T 
ought to have found the fa£l itfelf. Now try this- cafe by tbcf* 
rules : it was not contended by the counfel in the argurtt^^^ 
of this cafe that the prefent verdift is imperfeft, therefore it ** 
plain there is fufficient found for the court to give judgment up^*^ 
The queftion therefore is. Whether the jury ought to have fou^^^ 
otherwife ? And \fl^ it is faid, that it is found that (^er the ^^ 
covery Thomas Ezvloi Derby entered and was feifed /ra»/ Uiepqfi^^ 
lat^ and therefore the jury ought to haVe found execution* 
2dly^ that the jury have not found the contrary^ that tb^'? 



Easter Term, lyGeoAl. 1744. j;y 

IS i»o cxccarion ; and 3^/^, they rely upon the length of time 
and poflefGon. As to the i^, tliere is no evidence of the exc* 
cUtioDi not the lead proof of it, de non exijleniihus fe* non appa* 
retittbus eadem ^Jl ratio. The cafe of Awberry and Bridgwater^ 
Sir W. Jones 10/ is a much ftronger cafe than this. There it 
was pleaded, thztThomas tnttxtd fecttndum recuperation prad» &c. 
and held that this was bad ; much lefs will this finding do, 
which is only, that he entered after the recovery fo as aforefaid 
had. Befides, it is plain he did not enter by virtue of the writ of 
fcifin, for the recoveror is to have the writ of feifin ; this was 
before the ftatute of ufes, and he would have had only a truft 
and no legal eftate. As to the fecond objedion, there is much 
Icfs weight in that ; for to fay that the jury ought to have found 
cxprefsly the contrary, that there was no execution^ would be to 
fey they (hould find a negative, which, in my opinion, they can- 
not do in any cafe. To mention cafes out of the books upon 
tUs head, would be rather to confound than explain; but the 
better authorities agree they cannot, Hob. 262. The cafe of 
DiMcombe v. Wing field is exprefs, that it would be againft fenfc 
to enforce a jury to find a negative of /A^y, that is not prefumed 
ttcept it be tound. It is a maxim in divinity, that if a man tells 
wy thing evet fo true, if he does not know it to be true at the 
™c he tells it, it is a lie ; how then can the jury fay it was not 
I executed .when there was no evidence of it ? And as they have 
} found this recovery, the prefumption is that it was not proved 
"^crc was any feinn. 1 he 3^/ point infifted on, is the length 
^ time and poffcflion : it is hard to fay how this came aboutj 
J'^^t they were permitted to continue fo long in pofleffion ; per- 
^*ps it might be owing to the fame reafon which has occafioned 
^is recovery being found in this manner, the point might not be 
.^ght of at all. I am very doubtful of this, and give no 
^pinion. For thefe reafons.we are all of opinion, that this cafe 
**0C8 not come within any of the rules for granting ve,fa, de 
''^^^t but confider the circumftances of this cafe, in the ly? 
P'*cc this judgment is not conclufive, no harm done, the plaintiff 
*^ error may bring a new ejeftment ; upon this foundation there 
^^ many cafes where new trials have been refufcd. But it is 
f*id, the defendant is poor ; that will have no influence upon the 
Judgment of the court in a matter of law ; 2d/yy as far as 
you can, you will look to the final right and jufticc of the cafe : 
*^TC is not any pretence of right ; plaintiff in error claims under 
* fine of 1653; a difcontinuahce does not give a man a right; 
fo that if there be any hard(hip in the cafe, it is upon the family 
^f Lord Derbyj who have been thus long kept out of the poflef- 
^n of this eft ate, which Withanfs anceftor gave only 130 A fon 
^« being fo, it is a reafon for refuGng a new trial. Salk. 644. 
'•0 new trial againft the equity of the cafe, 646, 647. New 
^al rrfufed for omiOion of the party, becaufe an honeft debt, 
^^^fitd que truft bring an eje^^ment againft a wrong--doer, and 
?^ i^^y find for him, the court will not fct it afide becaufe of 
"^finaljufticcof thecafe. 
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Cayhill verfus Fitzgerald. B. R. 

jS.C.Antc 'TpHIS cafe was this term argued again by Serjeant 27f,rfS^-r 
^Salk"*-^ ^^"^ ^^^^ defendant, and Hume tlie king's counfel for the 

aSaTk. 787. plaintiff, when two objections were made to the award, by I^^fl- 
Carth. 4ii« per; \ft^ that it was not of the nutter fubaiittcdi and 2/^> 
Xxi' ^*^* ^^^ '' ^^* '^^^ mutual between the parties, as in the former 
Yd?. 137. argument, ante 28. And. now the court gave judgment for the 
147. Talbot plaintiff, and held the award good in both thefe points. 

▼-Godbolt. or 

J W. Ray.' ^^^ C. J —This 13 debt on bond ; the condition is, that Geo* 
533. Fitzgerald \\xn, afting as attorney for and on behalf of yobn 

^mS ^^^ Fitzgerald^ became bound to plaintiff to fubmit to the award of 
* Ray, 961* certain arbitrators, to be made within fuch a time, touchin|^ all 
matters in difference between the plaintiff &ij^i5/7/ and JohnFitz-' 
geraldy and defendant after oyer pleaded no award. Plain tiff"*!^- 
plied, and fet forth an award publifhed and declared by the arbi- 
trators, which was of and concerning the premifes in the condi- 
tion of the bond fpecified, and that they thereby awarded that 
Gea, Fitzgerald fliould within ten days from the date of the 
award pay or caufe to be paid to Michael Cayhill (the plaintiff) 
298/. 9/. 9^. and that Cayhill fhould take the fame in full of 
all demands : and further, that each of the parties (hould fign, 
feal, and execute a general releafe from the beginning of the 
world to the date pf the bond, and then affigned a breach, and to 
this there is a demurrer and joinder. I own, when this cafc 
was firft argued, I was inclined to think this award was bad upon 
reading Cartke'u/s report 412. of Bacon and Dubarry; but upon 
looking into Lord Raymond^ report of the fame cafe, and alfo 
a manufcript report thereof, which I have fince feen, I am no'Vir 
clear of opinion that this is a good award, and the cafc at bar i* 
Tiot to be differenced from Bacon and Dubarry; and fo it appears 
in the pleadings in that cafe in 2 Salk,<^ for if the award thcr« 
had been general, as in this cafe, and not ad ufuni eorum alttrit^ 
(which confined, the fame to the attorney) it would have bceif* 
good J for it appears upon the record in this cafe, that the awa^^ 
has relation to what was fubmitted ; for though not exprefely 
mentioned in the award itfelf, yet it appears on the record th.*^ 
it is made of and concerning the premifes in the condition of tl*^ 
bond, for it is exprefsly averred fo to be in the replication : 5^^ 
per^oi, cur. judgment for the plaintiff, for this award is witlii^ 
the fubmiffion, is final and mutual. 



Rccorcryrc- In the cafe of Wynne and Wynne^ ante, the court of C» ^* 
fufcd to be ^fas moved for leave to amend ; the firfl amendment defircd,^^* 
to alter the words, at ivhich day the vouchee appeared hy att^*'' 



amended 
Aate 35( 
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f, to " iefore which day, to ivitf an the ^th c/Mzy,^* which 
18 refufedy becaufe fer opin. cur, the vouchee cannot appear 
fore the return of the writ b£/um, ad warr., i Leo. «— ; fo it 
3uld be amendiog one error by making another. Second 
aendment prayed, was to aher the tefie and return of the writ 
entry, but refufed, becaufe againft law, and there is nothing 
amend by. As to the cafes cited for the amendment of the 
Jt in Pigottf they were taken by the court to be by confent, 
:caufe by the rule in the firft of them it appears to be fo, and 
e others about the fame time. Moil ofthe cafes cited befides, 
ere of amendments in the returns, but agreed originals were 
nendable hyjiat. if. in their tejle, where it is the mifprifion of 
le jclerk only, and this the cafes cited only prove, but not amend-^ 
)le for the ignorance or nefcicnce of the clerks, Gage*s cafe in 
d., which they faid had been d^^nied to be law feveral times ; and 
Uacimor^^s cafe of amendments warrants this diltindlion : but 
icre is neither mifpriGon nor ignorance of the clerk, fuppofing 
jages cafe to be law, for here is a proper tejle and return, and 
IS intended to be ; and the court thought, from the releafe to 
tad the ufes of the recovery, which is the only thing they could 
imendby; there appeared no intention of the parties that a 
TOt of entry fhould be fucd out foonef than it was. Rule for 
"Dcndment difcharged. Pa/. kZGeo.2. 



Box ver/us Day and His Wife. B. R. 



r 



His is an a£iion of debt upon a bond which was executed Condition of 
by the wife of the defendant dumfola : the defendant craved * ^^^ ^^ 
•'" of the condition, which was in thefe words: — Whereas a otlwb2t*tbe 
^'''^iage has for fome time been and now is declared and agreed plaintiff, and 
'on, and is intended to be had between the above-named Thomas Y^W^^<^ 
'* and Frances Middieton, but the fame, at the requeft of the Sd"o,orrc- 
d ^ranceSy is to be deferred until the death of John Middleton fufed to 
' father -, and the faid Thomas Box and Frances MiddlHon have °^^-^^ 
^^Ually engaged themfelves not to intermarry but with each wk]^ a 
^^^ i in confideration whereof, and for a providon for the faid month after 
^^naj Box, in cafe the intended marriage (hall not take effed, J^t?^**"'* 
* that the faid Frances Middleton (hould intermarry with any shemarrieg 
^^^^ perfon, or die before the intended marriage, or refufe to another 
^*^y the faid Thomas Box, upon or immediately after the death ^*"'i^"^*' 
^e faid John Middleton, (he the faid Frances Middleton hath alive, ^t 
r^^d that the faid Thomas Box, his heirs, executors, or admi- *>ond ftemt 
^''ators or a(Egns, in either of the cafes aforefaid, (hall have, ^t^d^'i 
^5^^nd receive out of the fortune and eftate of the faid Frances the mlntf 
^J^ieton laoo/. and intereft, at ^ L per cent, per annnm from payable. 
' date hereof. Now the condition of this obligation is fuch, 
^^^if the above-hounden Frances Middleton, her executors, ad- 
^tlrfitors, or afligns, do within one month after her inter- 
marriage 
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marriage with any perfon whatfoever^ excq)t die faid Tboma^^^ 
BeXf or within one month after the death of the faki JUkn Jfid-^y^ 
dleton^ pay to the faid Thomas Box, his executors, adminiftrator^ ^ 
or affigns, 1200/. with intereft at 5/. percent, from the dat^ ^ 
hereof; or if the heirs, executors, or adminiftrators of the i3£:z=dd 
Frances Middleton do within one month after the death of tt::::::7^ 
faid Frances MiddUeon pay to the faid Thomas BoXy his executo^r-^ 
isfc. 1200 /• with intereft, then this obligation to be void, or eS.ie 
to remain in full force : which being read and heard, the defeim«f^ 
ants plead that John Middletony the father of the defenda^nt 
Frances^ is now living, (to wit, at fuch a place,) and this they sare 
ready to verify, l*fc. The plaintiff demurs generally to this pL^a^ 
and the defendants join in demurrer. 

This cafe was now argued by Mr. Poole for the plaintiff, tliat 
the plea is bad ; and infilled that the defendants ought to have 
pleaded that none of the contingencies mentioned in the cocidi* 
tion have happened, for if any of them have happened, v«b. if 
Frances Middleton has married any other perfon but the plaintifi^ 
then the bond is forfeited, unlefs the 1 200 /. and intereft be 
paid ; and he cited Sayer v. Gleans 1 Lev, 54. wherein it is faid, 
the law will fupply the words, ** which (hall firft happen,** and 
relied on this cafe as diredly in the very point. 

Mr. Henley^ in arguing for the defendants, chicfiv infifted tbsit 
it is a rule laid down in 5 Rep. 2i. b. 22, a, which has alVays 
been adhered to, that where a condition is in the disjun£live, the 
obligor has his option to perform which part of it he pleafes, for 
the condition is made for the benefit of the obligor, and (hall b* 
taken beneficially for him, and therefore it is at the ele£tioKi ^ 
the defendants to pay the 1 200 /. and intereft at the death. ^' » 
John Middleton, and concluded the plea was well enough. 

Mr. Poole in his reply admitted, that where the condition of ^ * 
bond is to do one aG or another, or at one time or another^ *^ 
that cafe the obligor has his eleftion, and may perform one ^^ 
the other, at cither of the times, for the faving the penalty of J\** 
bond ; and he faid that no anfwer had been given to the rule 1^*^ 
down in Sayer v. Glean, that the law will fupply the wot^^* 
« which fliall firft happen." Befides, that the rule laid da"^^^ 
in 5 Rep. 22. a. is not as Mr. Henley has faid, but the words of tl>^ 
book are, ** and the reafon and caufe of the judgment was, tlj^ 
«« where a condition of a bond confifts of two parts in the di*' 
f* jun£live, and both are poffible at the time or the bond *n»^^ 
«• and afterwards one of them becomes impoQible by the af^ ^ 
•* God, the obligor is not bound to perform the other part j** ^^^Z 
in the cafe at b^r, no part of the condition is become impofliblc *^^^ 
the aft of God, but the marriage of Frances with the other ^^l 

fcud^^' 
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t is her own a£i:, whereby the bond h forfeited $ fo he 
judgment for the plaintiff. 

C. J*— I am clear, of opinion that the defendant became 
to pay the 1200/. upon any of the contingencies (men- 
in the condition} happening; but yet am doubtful, upon 
the whole together, whether this disjun£live condition has 
'en an option to the defendant, the obligor, as to the time 
naent ; and it is certain, that generally fpeaking, condi- 
re to be conftrued liberally in favour of obligors, there- 
(1 inclined to think that it was the intent of the parties 
e fhould have her eleftion to pay the money either at the 
: her marriage with any other man, or at the death of her 
\ and the rather, becaufe of interefl: to be paid at 5/. 



iple J. — It feenis to me that the bond is forfeited and the 
now payable, (he having married another man, and this 
:lear from the recital in the condition. 

nifin J. — ^The terms of the condition are not very clear 
t taking into confideration the recital therein, whereby it 
5 that the intention of the parties was to marry after the 
)f John Middleton the father of the defendant Frances, I 
not now be underftood to give any conclufive or certain 
1, but as at prefent advifed. It feems to me that the in- 
the parties was, that in any of thofc cafes which (hould 
ppen, then the money fhould be paid ; and this cafe does 
I within the rule, which puts it in the obligor's power to 
: money at what time he pleafes. If a condition be, that 
)bligor (hall go to Tork^ or (hall marry A.^ he (hall pay 
month afterward ; it fe^ms to me that if he do either he 
ly the money 5 and what is faid by Chief Juftice Bridgman 
cafe of Sayer v. G/ean, i Lev. 54. weighs very ftrongly 
le. 

ght J. tmente. The 'court inclining to give judgment 
plaintiff, the parties agreed before another argument, ut 



)trfus Crompton, per nomen Compton. B. R. 

5 was a judgment by nil dicit (upon a warrant of at- Amend- 
rney) in 1732, the entry whereof upon record was mif- ^^\ c^ 
it being Compton inftead of Crompton. Now Sir J. Strange \nxu n«me*' 
reducing the warrant of attorney, and (hewing the bill « a judg- 
le file, were both againft Crompton, and right ; moved to "^^ ^^^ - 
« record amended thereby. 1:^;::;'^ 

amendable. 
VMc Cro. Ctr. 574. aStta. 1209. S« Ct 

Sir 
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Sir Thomas Booth againft the amendment, faid, that what wafl 
prayed, was rather that the court would make a new judgmen^ 
againft another perfon than an amendment, for that here tl^ 
record was of a perfeft judgment, and no ways erroneou- 
againft Crompton ; and that to alter this judgment to Crompt^ 
would be of the utmoft ill confequence to purchafers. Sir Dat^ 
vers OJhorne (ince the entry of this judgment has purchafed laiv^ 
of Crompton^ and an affidavit has been read to the court on S^ 
behalf, thaj he did notJcnow of or ever heard of .this judgme-n 
and that he has paid the full purchafe- money for the land. U 
further infifted, that it was not in the power of the court to grsm 
what was prayed at this diftance of time, and that every amend* 
ment ot a judgment generally ought to be made in the fame 
term in which it is given ; but fuppofing the CQUit would do 
it, yet he infifted they could not now amend the dogget book, 
fince the ftat. 4 ts* 5 ^. 3. : and then it would be a judgment 
not doggetted, which would not afFeft a purchafer. 

Sir John Strange in reply — That here was a warrant of attorney 
and the original bill to amend by at common law, and that there- 
fore he had no need to pray in aid the ftatutes 14 EJ. 3., 8 H,6*f 
9 H, 5. c. 4., which give power to the judges to amend the re- 
cord at any time while the fame remains before them ; ^ befides, 
he faid that 100/. was depofited in the hands of one Keeling^ 
Sir Danverj's fteward, (as appeared by affidavit,) to be applied to 
pay off this judgment, fo that Sir Danvers could not be injured 
by making the amendment. 

But the rule to (hew caufe was difcharged by the whot* 
Court. Lee C. J. hid^^^Crompton might have other eftate^* 
and for any thing that appears to us there may be other p\i^' 
chafers befides Sir Danvers OJhorne^ who may be affefted if vi^^ 
ihould make the alteration prayed. Chappie J, faid— That ^ 
would be going further than ever was gone before ; that as <^^ 
the bill upon the file it was no bill in this caufe ; that this was 
perfe£l judgment, no ways defedlive ; and that to alter the nair^- 
to Crompton would be making a new judgnicnt. Wright ai^ 
Dennifon Juftic^is were of the fame opinion. 



Power verfus Shaw. B. R. 

prohibition T IBEL in the fpiritual court of Brijhl for calling a woma 

toih^fpU ^ Jlrumpet: and the libel fets forth, that the vfOxA ^ftrumf^ 

of Briftolifor ^cant that the party libelling was a proftitute, and had bcc^ 

caiiiogawo- guilty of fornication : and now upon a motion by Mr. Pook fb^ 

uamfintm^ a prohibition, the fuggeftion was, that there is a cuftom in th^ 

^'4*of Brif- ^^^y ^i^^ifi^l ^^ punifh whores by imprifoning, carting, an# 
toL whipping 
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^liipping ; and that the calling a woman a whore Is a£tionabIe 

ihert by the cuftom of the place ; and that if the words were 

fpoken, they were fpoken in the city of Brijlol : and Mr. Poo/e 

{aid, that if the meaning of the word Jlrumpet was uncertain in 

its meaning, yet the libel had reduced it to a certain fignification, 

and it was there tantamount to whore ; and cited Hotthhis v* 

Corbet^ HiL 9 Geo^ l. Cqfes in Law and Equity 114. 2 Ro. 

Abr. 295, 2g6. Bennet v. Kingy Mic. 7 Annoi. Hart v., Holmes^ 

Mic. 8 Geo, 2. N. B. Houblon v. Milner, Lutw> 1039, or 

10429 denied to be law by Lord Hardwicke in the cafe of Hart 

and Holmes. Rule to fliew caufe. 

Wilkes verfus Broadbent. In Error. B. R. 

A CTION of trefpafs in the Common Pleas by Broadbent ver- 2Stra.ii»4. 
^ fus Wilkes^ for breaking and entering the plaintiff's clofe ^'^\ 
at-/f., treading down the grafs, fubverting the plaintiff's foil, and void as being 
for laying wood, flate, and other rubbifti on the land, isfc. per unreafon- 
^wrf^the plaintiff loft the ufe of his land. J^^'^J' JJJJJ^ 

, , vouring too 

The defendant as to all the trefpafs in the declaration, except much of ar- 
the breaking and entering the clofe, treading down the grafs, **'^"'jt^ 
fubverting the foil, and laying wood, flare, and coals, iifc, pleads jng tomake 
Not guilty; and as to the reft of the trefpafs, (not covered by of a manor 
Ae Not guilty,) juftifies that the plaintiff ought not to have his ^J^^l^^^ 
^ftion againft him 5 becaufe he fays, that the faid clofe wherein caufe. 
"^c faid trefpafs is fuppofed to be done, lies in the manor of 
Hahon in the parifti of Temple NewJIjam in the county of Tork^ 
*nd for time out of mind has been, and Is demifable by copy of 
^urt-roll, anci that Lord -Irwin is felfed of the faid manor 
^«creof the faid clofe is parcel, and that from time out of mind 
"^ere have been divers parcels of land in the faid manor, which 
J^ Ae time of the fuppofed trefpafs were freehold, under which 
^^^hold lands there were coals ; then fets forth the cuftom, that 
^^ lord of the manor for the time being, and his tenants of the 
^ollicries'for time out of mind, have ufcd to fink pits within the 
f^^hold lands for working the fame to get coals, and for all the 
*^e aforefaid have ufed to throw, place, ^c. ^ith (hovels, fpades, 
^^^« earth, ftones, coals, Isfc^ coming out of the faid collieries, 
I S^ther in heaps upon the land there near to fuch pits, fuch 
^d being cuftomary tenement and parcel of the manor, there to 
^^^ix-ain and continue, and to place, lav, and continue wood there 
^ ^he neceffary uje and making of the faid pits, and to take 
^^ carry away from thence witli waggons, carts, isfc, part of 
^ ^ coals laid there, and to burn and make into cinders other 
^?*'^ of the coals laid there during and at the will and pleafurc 
r ^^^ faid lord or his tenants ; then the plea fets forth the Lord 
^^'/Va titlc^ and the tenant's title, who juftifies under him. 

Jhc 
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The plaintiff replies and traverfes the cuftpm, and tfaerenpci 
iflue is joined, which was tried at Tlork hj a fpecUl jury, and 
verdifl; was given for the defendant for the cuftom. 

Upon a motion in arreft of judgment in the Common H^^ 
the cuftom was there adjudged to be void, and that couft g^i 
judgment for the plaintiff upon the infufficiencv of the bar, an 
awarded a writ of inquiry of damages, the defendant having u 
his plea acknowledged the trefpafs, and thereupon final judgmcfn 
for damages and cofts was entered for the plaintiff, and as to 
the other iflue upon the Not guilty, (as to the other part of the 
trefpafs,) the entry was, that the defendant eat inde^ne £e. 

Hereupon a writ of error was brought by the defendant bd«nr ; 
and upon the general errors ailigned, this cafe was argued lafi 
term by Tho. Booth for the plaintiff in error, and by Mr. Scrjeanl 
Prime for the defendant, who began firft, although he was foi 
the defendant in error : it was a fccond time argued this term b^ 
Serjeant Bootle for the plaintiff in error, and by Mr. Hume Camp 
belli the king's counfel, for the defendant : and laftly, it wa 
argued by Sir Johr^ Strange for. the plaintiff in error, and by Scr 
jeant Beffield fpr the defendant, in Michaelmas term 1 8 Geo^ 2t 

Two points were made: i. Whether this was a good and reafcin 
able cuftom, or lex loci ? and, 2. Whether the entry of the jadf 
ment be made rightly ? for if the cuftom be good, or the entc 
be not legally or rightly made, in either cafe the judgnocnt 5 
reverfable. 

Judgmentof In Eajier term 18 Geo, 2.^ Lee C. J. delivered the opinion ^ 
the court, ^j^g whole court of King's Bench, that this cuftom was unreafos 
able and void, and cotifequently the verdi£l found for the cuftoi 
could not hinder the Common Pleas from giving judgment fortt 
plaintiff there, the defendant there by his plea having confcffedtK 
trefpafs ; for it is not to be doubted but the finding of the jury 
void, if the cuftom be bad in point of law. The Chief Juftl^ 
faid the cuftom was void for thefe reafons ; ift^ Becaufe it 
very uncertain, for the word near is of great latitude, and t^ 
loofe to fupporta cuftom, fuch as this is pleaded to be^ iT'^ 
Becaufe it was very unreafonable, for it laid fuch a great burd^ 
tipon the tenant's land, without any confideration or advantage 
him, as tended to deftroy his eft ate, and defeat him of the who 
profits of his land, and favours much of arbitrary power, bei^ 
pleaded to be at the will and pleafure of the lord, and to do it • 
often and when he pleafes : and if a cuftom be unreafonable^ % 
length of time can make it good 5 quia in confuetudinibus non S* 
turnitas temporisfedfoliditas rationis ejl cofiftderandai Co, Lit. 14V 

3 w 
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nd what, was fai4 at the bar touching the public utility of coalp- 
its to the realm cannot be confidered, for the pits may be worked 
xrxthout this cuftom, for aught that appears to th^ conttary; 
The cafe in i Roll. Abr. 560. pL i. differs from the cafe at bar^ 
fo does 3 Lev. 160. and i Lev. 23 f. As to what was faid at 
the bar, that this being a queftion between the lord and his 
copyholders^' the cuilom might have a reafonable commence- 
ment, and that the lord might grant his lands to the copyholders 
charged as he thought fit, and that a copyholder, in the eye of 
the law, was but a mere tenant at the will of his lord : I anfwer, 
that he has more than an eftate at will, for he has an inheritance 
^ vduntatetn domini fecundum confuetudinem manerii; et confuetudo 
5^ altera lexy 4 Rep, 21. And to fupport this cuftom would be 
•o take away the whole benefit of the land granted originally to 
He copyholder by the lord ; and it is a void cuflom and contrary 
O law, that the leffor (hall have common eficounter fon demife quia 
ff part del chofe demife^ Palm. 212.; and this cuftom being 
^leaded to be at the will and pleafure of the lord, tends to make 
^ni judge in his own caufe, which the law will not endure. 
-A.^r. 212. 

As to the objeftions which have been taken to the entry of the Second 
adgmcnt, we are all of opinion, that it is very rightly entered ;-po»nt. 
^ appears by the defendant's plea, that he has confeffed the caufe 
'f aftion. If therefore the cUftom be void, as it certainly is, 
fic jury's finding for the cuftom cannot hinder the court from 
jiving judgment. Carth. 372. or 307. 27 Ed. 4. Bat. fo. 4(J. 
t Ml.Ahr.^<). The judgment is rightly given upon the de- 
cndant's plea, and not upon the verdifl; ; nullo refpeBu haUto 
verediBo. The fetting afide the verdift would have been wrong : 
this is not like the cafe in Carthew: this is fuch a verdi£t as does 
ttot (lop the court from awarding a writ of inquiry of damages. 

The judgment of the Common Pleas was affirmed by the 
whole court. Vide Davis 39. b. 4 Rep. 2 1. 2 Ric 2. 3« 
^iEd./[.^.b. Lit, Rep, 223' Hutt. 10 1. Het. 126. Co. 
i«^» 59. I Leo. II. 2 Roll.Abr, 266, 
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John Martin, on the Demife of Thomas Tregon- - 
well Efq. Plain: iff in Error, verfns John Stra- 
chan the younger Efq. and Luke Harrifon^ 
Defendants. 

EjeBment of Lands in Milton in the County of Dorfet. 

A»te. ^ACOB BAtiCks efq. upon the 27th day of February 1737 ^^ 

J died inteftate, and without iffue, feifed of the manor of ifif 

ton Abbas in Dorfetfbirey and of divers other lands and tenement:^ 
in the fame county, of the yearly value of 3000/., which wener 
the ancient inheritance of the family of Tregonwell, of whicfcm 
family the faid Jacob Bands was, by Mary his mother, who w^^ 
a Tregonvjell. 

. The defendant Strachan (though he was bom in England) wa.s 
of Swedijh parents ; and the defendant Harri/on, as his agent aixd 
fervant, having upon the deceafe of the faid Jacob Banchs got 
into the poffeffion of his eftate, Thomas Tregonweli, who claiaxs 
as heir at law to the faid Jacob Banchs on the part of the mother, 
viz. by the faid Mary^ who was a Tregonwell, brought this eje£t- 
ment to try his title to the faid manor and lands, to which tfaic 
defendants pleaded the general iflue Not guilty. 

This caufe was tried at ba« in the court of King's Bench £« 
Michaelmas term 1738, when the jury found a fpecial verdi£2:i . 
which is very long, by reafon that feveral deeds and fi^ttlemca ts 
are found thereby, and fet forth therein verbatim, but the fufa* 
ftance thereof is to the efied following, viz. 

That the lands in queftion were the inheritance of Joha^r^ 
' gonwill efq. the great grandfather of the leffor of the plaintiff 
Thomas TregonwelL 

That this John Tregonwell died feifed thereof in tlie year l63<3> 
- leaving iffue two fons John and Thomas. 

That John the fon had iffue John the grandfon ; and that tlic 
lands, upon the deceafe of John the fon, defcended to John ^^^ 
grandfon ; who having iffue only two daughters Mary axid ^^ ^ 
riftcy he, in the year i68o, by a fettlemcnt dated the 3d day ^ 
June in that year, made upon the marriage of Mary his d^^^ 
daughter with Francis Lutterel efq. fettles great part of his ^^^^ 
(after fome limitations in part to the ufe of himfelf and J^^^J^^ 
wife as a provifion for themfelves for life) to the ufe of the ^^ ^ 
Francis Lutterel for life, remainder to tlic faid Mar;! fo^life, ^^ 
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LAinder to her firft and ojher fons^of that marriage in tail male, 
emainder to her firft and other fens by any feicond'or other huf- 
>and in tail itiale^ remainder to his fecond daughter Catharine for 
&fe, with like remainders to her firft and other fons in tail male, 
remainder to the daughters of Mary in tail, remainder to the 
daughters of Catharine in tail, and in default of fuch iflue, limits 
the reverfion in fee to.his own right heirs. 

The other part of his eftate he limits by the fame fettlement 
to his daughter Catharine for life, with remainder to h^r firft and 
odier fons in tail, remainder to his eldeft daughter Mary for 
life, remainder to her firft and every other fons in tail male, with 
the like remainders for the daughters of Catharine,^ and after- 
wards of Mary in tail ; and for default of fuch ifTUe, limits like'^ 
iinfe the reverjton in fee of this other part of his ejiate to his own 
right heirs.' . 

The jury find that John Tregonwelly the father of Mary and 
Catbaritte^ died the 29th day of January 1680, and that Catha^ 
»^«r, his fecond daughter, died the nth day of Augujt 1683, 
ttnder age and unmarried, and that thereupon Francis Lutterel 
W4 Mary his wife, in right of Mary^ entered into that part of 
tfce lands alfo, which was limited to the ufe of Catharine and her 
>fce, as well as that they had before entered into, and were feifed 
^the other part of the lands which was limited to Mary and 
kcr iflue ; and that upon the deceafe of Catharine the reverfion in 
fee of the whole eftate (of which, during the life of Catharine^ 
^>7 was but a coheir with Catharine) defcended to Mary a3 
nght heir of her fatlier. 

They, find that the faid Francis Lutterel died, leaving only two 
^Wghters, and that the faid Mary his widow, after his deceafe, 
"Jwrled with Sir Jacob Bancks a Swede by birth, by whom fhe 
"^ iflue only two fons, both born in England, to wit, John and 
Jacob; and that John the eldeft furvived his mother, and died Tenant in 
^thout iflue in 1725 ; and that thereupon the faid Jacob Bancks ^^^Jj^^^^^ 
^^ fecond fon entered and was feifed as tenant in tail with the dimformam 
■^verfion in fee in himfelf, which reverfion in fee defcended from ^on\, with 
John Tregonwell the father of Mary^ to Mary^ and from her to ^^^"^^ 
•^f eldeft fon John, and from him to her fecond fon Jacobs fo him, both 
tliat this reverfion was^ in Jacob by defcent ex parte maternd. «* PJ'f« ««- 

They find that Jacob Bancks being fo feifed, did in Michaelmas fuflfers a re- 
^ 1725 fulFcr a common recovery in the ufual form, having ^fj^'/hu*^ 
7 a. deed of bargain and fale enrolled made a tenant to the pra^ ©wn right 
"#*> and by the fame deed declared that fuch recovery fliould be heirs. 
*J<i enure to the ufe of himfelf and his heirs, and died without 
Mine, 

F2 They ^ 
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TheWTorof Thcy then find the pedigree of Thomas Tregonfoell the lei.^^^3 
t|j piiin- Qf thg plaintiff in epror, to wit, that he is the great grandfon jl t^^^ 
%ru. ^^' heir of Thomas Tregonwellj who was, as before mentioned, '^Jie 
fecond fon of the firft-named John Tregoniveil, wluch John Aicd 
in the year 1639, leaving iflTiie as before mentioned John \is 
cldeft fon (who was the grandfather of the faid Mary the mother 
of Jacob) and alfo the faid Thomas the plaintiff^s great grand- 
father 5 fo that the leflbr of the plaintiff is undoubtedly heir to 
the faid Jacob Bands on the part of the mother, and entitled ro 
his eftate as fuch, in cafe the lands are defeendible to his hcxt 
on the part of the mother. 

The defend- The jury next find the pedigree of the defendant Strachom ; 
•ni'ipcdi- ^'aj^ Tiizt Laivrence Bengjlon Bancks an alien and Swf^fe, ha^J 
*'*•' iffue by Chriftina his wife an alien, one fon, the before name J 

Sir Jacob Bancksy and three daughters named Brita, Ingri^ xrM.d 
Anna Chriftina^ all aliens born in Sweden ; and that Briia tl^C 
cldeft daughter married one Peter Bchmgreen^ an alien and Sweeie^ 
and had iffue by her faid hufband four daughters, namely, Mari^^ 
Chrifiina^ Brita^ Chrijlina^ and Margareffa, all aliens and 5w/^-r, 
and died leaving no other iffue : and that the faid Ingri was 
married, and had iffue, whofe names are unknown to the joryi 
and are all aliens and Swedes^ and died leaving fuch iffue, who 
are now living in Sweden ; and that the faid Anna ChriJHna i« 
dead without iffue \ and that the faid Maria ChriJHna and tb^ 
faid Brita^ daughters of the faid Brita by the faid Peter Sdhni^ 
grein^ arc living : and that the faid Chri/Iina, daughter of tb^ ^ 
faid Brita by the faid Peter Bohmgreen^ was married and ha^ 
iffue, whofc names are unknown, and who are all aliens aD^ 
Sn*eJes, and is fince dead, leaving fuch iffue who arc now aliv^^ 

Thcy find that Margaretia^ the fourth daughter of the fai*^ 
Peter and Brita Bchmgreen^ was married in the county of Mi^ 
dlejex to one Jehn Sirachan an alien and Swede, and bad iffue l^J 
her faid hufband one fon, namely, Jrhn Str.chan efq. the d^' 
fendanr^ who was bom on the 17th div of M^rcb 1707, at tt*-^ 
city of L::9Hhn within the kingdom of Grijf Britain; and th^^ 
the fuJ J/jr^jjvr.'j, mcihcr of the fiid Mr. Siracban^ died i^ 
Fi'hmjrj 17261 leaving the faid Mr. ^r^-r^^ her only fon. 

Tbcy find that the fiid Ljxi'rr::^ Brr:^^:z>s ^^-s.-!/ and the tmi^ 
Chrijh.Kj his wife, and ihc uid Sir J.zs:^ BjLr.is their fon, a*^ ^ 
tie fiii Bri:jf i^;;rsf end -^t-i C^rrTrJti their daughters, a^c*^ 

(aaocbcr of the laid defenrlar,| ;7/;3"5 ^rrj^r^js^ woe all aliens aca*^ 
ScMiac>\ aad ib cwrinucd :*> :hc iliacsof ilwir rtfpcdiTC dcatfca^ - 
t::i :!m: ibe f^-id Jf^- j>.rV£i£ti* asi the iaii -Snii^ the dang:***' 
r.-^-? cc £•:? u:;-: JVc'r u^d 5rr*j Ac ta ^ ry^ n ^ aad «I2 die ISbc of t^**^ 
:*: :i *Vr-. -\v^ of thi^ Vili S,r J^a-a^ Jvcb.-sL , aasi all the iffac ^>* 
Or t\su 4xj^^\:ti eft":;: iiii Ptser xa^ Brt^ Bilmigre^^^ 
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The jury having thus found the fafts, conclude to the judg^ 
aent of the court, whether upon the whole, the entry of the 
Aaintiff into thefe lands was lawful or not ; and if the court arc 
>f opinion that it was lawful, then they find for the plaintifFj 
3ut if the court are not of that opinion, then they find for the 
iefcndants upon this fpecial verdi<^. 

The general queftion was, Whether the leflbfof the plaintiff^ 
who claims as htir ex parte maiernd^ is entitled ? 

It was argued for the plaintiff that he was well entitled to re- 
Coyer ; ly?, Becaufe the rule of law is clear, that an eftate of one 
dying feifed hy defcent ex parte rmtemdy can defcend to none 
but the heir ex parte matema : this is founded on natural jufticCf 
that an ellatc fhould go to the family and blood from whence it 
came, where the owner has not himfelf thought fit to give it 
from them. 

2d!^, Becaufe this eftate was originally the inheritance of the 
mother of Jacob Banchs and her anceftors ; and therefore, if there 
has been no interruption of the courfe of defcent', it muft now 
'tefccnd to Mr. TregonwelL The only interruptions infifted on 
we, the fcttlemcnt in /i 680, and the recovery and deed of ufes 
in 1725. / 

As to the former, they infilled it was only a temporary inter- 
fttptioii of the pofTeffion by the particular eftates carved out of the 
fee, but the inheritance was ft ill left to defcend ex parte maternds 
^d whenever thofe particular eftates fliould determine, whether 
l>y deaths of the parties, or by bar or extinguiftifnent of them, 
the pofTeffion would return to the old inheritance again. 

And as to the recovery and deed of ufes (tliey faid) they only 
determined and barred the particular eftates, and confequently 
^t the reverfion in fee into poflenion in the fame condition and 
quality as when in reverfion, and therefore (they argued) could 
Jiot alter the nature of the ancient ufe, or defcendible quality of it. 

And they faid that this is clearly the cafe of a fine levied by 
j^cnant in tail, who has the reverfion in fee in himfelf, it having 
■^a fettled that fuch a fine extinguifhes the eftate-tail, and lets 
*c old reverfion into pofTeffion 5 nor is there any material dif- 
[^Oce between a fine and recovery, they are both univerfaHy 
*^Jd to be bars (fofar as their refj^ftive powers reach) of the 
^^tticular eftates,- and conveyances of their own inheritances 






P«g^c defendants it was argued, that the leflfor of the plaixUiflF 
hSir ipg parte tnaternd had no title \ for that Jacob Banch% 

F3 tenant 
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tenant in tail by ^urchzk fecundum formam doni^ by the common 



Uk 



recovery, to the ufe of himfelf in fee,* acquired a new fee cfc- /"-i'- 
fcendible to his own right heirs general, and that the title under 
the fcttlement was thereby deftroyed : they faid, it was true in- 
deed that if one fo feifed had made a feoffment to the ufe of hh | -^ ^ 
own right heirs, it would have worked no alteration, but been 
the fame ufe, according to Co. Lit. 13. 3 Z«;. 406. Salh. 590. : 
but that is only in cafe of a defcent, whereas the eftate ^acah 
Baticks t(iok under the fcttlement was as a purchafer fecmiuoi 
formam donL 

It Vas objefled for the defendants, that there is a very material 
difference between a recovery and a fine ; i^, That a recover J 
not only bars the eflate-tail, but all the remainders after it. 



:a3 

'ar . 
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7.dlyi That a recovery is the proper conveyance of a tenant in 

tail with remainders over, and therefore operates as a grant it^rts 

Popa. 5. the tenant in tail, and that the recoveror has a fee, and comes in 

under tenant in tail in the^r as his grantee, and therefore as ^ 1^' 
purchafer. 



ml 



m 



^d/yy That the eftate is continued and enlarged by the conn* 
mon recovery. 

In anfwer to the firft objedion it was faid by the plaintiflF** 1^^ 
counfel, that the di(lin£lion between a recovery and a fineisino* 
material,' becaufe the diftin£tion affefts only the extent of tl>^ . 
bar or extinguifliment, but not the manner of the operation of 1% 
thofe inftruments : it proves the recovery to be a bar or c^* It' 
tinguifiiment of the eftates-tail both in poffeflion and remaiflde^» 
but doth not prove it is lefs a bar or extinguiHiment of eitheS* % 
and the bar or extinguifliment of both by the recovery, as muc^**- 1^ 
lets in the reverfion in fee after both, as the bar or extinguif^**' 
ment by fine of one lets in the reverfion in fee dependent on tb-^^ 
one only. 

Nor can the above diftinAion be applicable to the cafe oF ^ ^ 
recovery by ten:mt in tail with an immediate rcMcrfion in fee ^^ 
himfelf, and it feems extremely difficult to maintain that in fu^^*^^ 
a cafe a fine would operate to the old ufe, and go ex parte 90 ^^1 
ierna ; but tliat in the cafe of a recovery it operates to a new i^ * 
only, becaufe a recovery will bnr or dellroy an intermediate ^'^^J. 
xnainder in tail : and they contended for the defendant, th^-^^ 
whether Jaccb Bands ^ in the prefent cafe, had levied a fine ^^-^ 
fuffered a recovery to the ufe of himfelf in fee, they ought «th^-^^ 
of them to have had the very fame operation of the other, a*^^-^ 
the very fame effcdl: o let in the old reverfion to dcfccnd ex fa ^^^^ 
maierna 
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It wa^faid by the plaintiff's counfel in anfwer to the fecond 
objeftion, that it would be to make the recovery operate not ^s a 
bar to the particular eftates-tail in pofTeiTion and remainder, 
^^vhich is the fenfe and language of all the books,) but as a bar to 
Jacob Bancks^s own reverfion in fee, which is abfurd 5 nor indeed 
:s a recovery in any other fenfe a grant from the tenant in tail, 
:lian as it is a common afTurance by which he may bar thofc par- 
icular eftates, and acquire and convey the fee-fimple in pof» 
cffion ; but it is no lefs fuch an acquifition, if he gets it by bar- 
"ing the intermediate particular eftates and letting in his own Fee 
nto pofleflion, than if it could be faid to be a grant of the eftate- 
:ail itfelf to himfelf in fee : but whatever might be the cafe where 
he ellate-tail in pofleffion, together with the remainder and re- 
rerfion, is in others; yet where the tenant in tail in pofleffion 
las alfo the reverfion in fee, (they iniiftcd) the recovery operates 
« a conveyance of the reverfion, and as a bar of the interme- 
liate eftates. 

That at moft a recovery is not a fort of conveyance more pro- 
per to bar remainders, than a fine is to bar ati eftate-tail alone i 
nor can the recoveror in a recovery come in more under the 
^«nant in tail, or his eftate-tail, or be more properly a grantee 
From him of the eftate-t^il, than the cpnufee in a fine is under 
:lie conufor ; and yet that nottou clearly doth not prevent the *] 

eftate-tail from merging in the fee in this latter cafe. 

As to the 3d objeftion, that the eftate-tail is continued and 
enlarged by the recovery, the plaintiff's counfel faid, that this, at 
:»eft, is but a very inaccurate manner of fpeaking, if not unin- 
:<iligible and abfurd, (ince an eftate-tail cannot continue longer 
than the iflue performam dont ; and a fee.»fimple cannot with any 
propriety be called an enlarged eftate-tail. The only reafonable 
fenfe of fuch expreffions is, that the tenant in tail has, by exer- 
::ifing the power, given him by the law, of barring the efta^tes- 
rail, become poflefl'ed of the abfolute fee in pofleffion : but in this 
Tcnfe it makes out the plaintiff's cafe, not the defendants 5 nor is 
:his any other fort of enlargement of his ^ftate, than a furrender 
3f a tenant for life to the remainder-man in fee is an enlarge- 
ment of the remainder-man's eftate 5 and is mprc properly^ 
:herefore, an enlargement of the fee-fimple, by (inking the par , 
ticular eftate, which is abfolutely deftroyed. 

Nor doth this manner of confidering the recovery in the leaft 
injure the abfolutenefs of that power which the law gives the 
tenant in tail over the eftate, becaufe he acquires as much this 
%vay as the other, with this advantageous circuraftance, that it 
k^eps the eftate in its natural channel, and prevents this a£t done 

F4 . for , 
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for one purpofe only, from enuring to another which he nc^*-^^ 
thought of, and which if he had, he might, and probably wo ^/^ 
have avoided ; and for thefe reafons the irounfel for the leflb»- ^z 
the plaintiflF prayed that the judgment given by the court of Ean^'^ 
Bench might be reverfed. 

After time taken to confider, judgment for the plaintiff. 

Tenant in Curia — ^This is an ejeftment of lands in Milton in the county 

tail bv pur- of Dorfet upon the demife of the heir of Jacob Bancks on the part 
formamdoni ^^ ^^^ mother: upon Not guilty tlie jury have found a fpedal 
ex pane ma- vcrdift, whercupou the (hort ftatc of the cafe is, That 

terna, with 

fee in him by Jacob Batichs tenant in tail by purchafe fecundum formam doff ^ 
defccntex (under a marriage-fettlement made in 1680 by an anceftor) r^ 
parte ma- 1^^^^ maUrnd. with reverfion in fee to himfelf by defcent ex par^^ 
a common materna^ futFers a common recovery to the uie ot himlelr ni tec * 
fecovery to and whether this fee fhall defcend to the heir of Jacob Banch «-^^. 
Wm)iSf in P^^^^ patemdy OX £x parte maternd, is the queftion ; and if it fha^— ^ 
fee, the lands not dcfccud to his heir on the part of his mother, there is no titl ^^ 
fhall defcend found for the leflbr of the plaintiff, and the poffcffion of the dcr " 
^CT^af and f^^^auts is fufEcicnt to entitle them to judgment. 

not to the 

heiracxpartc Wc are all of Opinion that judgment ought to be for defend^ — " 
"""""' ants, becaufe Jacob Bancks took by purchafe under the fettle- — " " 
ment, and not by the defcent. 



materna. 



Purchafe, The word purchafe in common fenfe means no more thai — ^. 

what it when a man gives money for any thing ; but in a legal fenfi 



means. 



every man is a purchafer of an eftate who does not take it by dc — " 
• A lord fcent * ; and whenever a man gains a new eftate he is faid tc— ^ 
whot-kcsby ^^\^^ \^ jjy purchafe 5 fo a man may take as heir of another an^^sl 
hard^befrid 7^^ ^ ^ purchafer; as if lands be granted to A,y remainder X^^^ 
to taicp as a the right heirs of A, the heir of B. takes by purchafe and no^^"^ 
puichafer or by defccnt, becaufc B. had nothing in him ; for nothing can dc — * . 
^^ fcend to a man from a father who had no eftate in him. 

Jacob Bottchs having the eftate-tail in him by purchafe, an^ " 
the reverfion in him by defcent, both on the part of the mothc "^' 
is what makes the difpute in this cafe. 

Before the ftatute de donls conditionaiibus, a man feifed to hic 
fclf and the heirs of his body had a fee conditional, and as foo 
as he had iffue the condition was taken to be performed, and I 
then had an abfolutc fee, which he could fell, and thereby difi 
hcrit his iflbc j to prevent which, the ftatute de donis was mad 
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for a long time was thought to be a good law, but in time 
t inconveniences cnfued from it ; the power of the barons 
thereby greatly incrcafed, it hindered the king of his for- 
res, younger children could not be provided for, nor money 
d under the greateft neceflities or misfortunes of tenants in 

it was in vain to endeavour to get the Houfe of Lords to Why and 
al this ftatute for the reafon above, and therefore mankind when com- 
id out for forne other method of avoiding the evils it had veries were 
»duced ; and about 200 years afterwards, in the time of Ed- firft intr»- 
/ the 4th, (who was a wife prince, though he had fome hu- **""<*• 
failings,) the judges, who in all ages have fet their faces 
ift perpetuities, introduced common recoveries to bar the 
<im\ remainders in tail, (which have now been in ufe'near 
years,) under a notion or pretence that a common recovery 
implicitly excepted out of the ftatute de donisy and that the 
in tail was entitled to a recompence in value : but this is a Whoever 
ige conftruftion, and feems to me to deftroy the very intent ^^^^^yo^mta 
is ftatute •, and whenever reafons have been attempted to be m jn^reco™" 
1 for common recoveries being bars, or excepted out of the veries upon 
te de doniSf ftrange abfurdities appear. Every body allows *"y ^}^^ 
remainder-men are barred thereby, as well as the iflue in than that 
and yet the recompence over in value does not extend to theyarenow 
linder-men 5 befides,. the recovery over in value is againft •^^n*® 
ifficer of the court, who is the common vouchee, and this fr!^M,iiii 
of theprocefs is a mere fiftion: whoever therefore attempts mnintoab- 
it thefe feigned recoveries upon the fame foot with true and T'^^r *^\ 
recoveries upon title, will run into abfurdities. were «. ^ 

ceptedoutof 

Te think common recoveries arc common affurances with the j^nf" d*^ 
ent of the parties, and are not to be compared to a judgment rtroys'at the 
roceeding in any other real aftion j ly?, Becaufe now by long f<»mc tims - 
om and ufage they are become common affurances ; 2///^, ^^^^^ '"^ 
mfe they are fufFered by confent of the parties; and a re- Andastothc 
ader can be barred upon no other principle than this, that a rccompc»cc 
mon recovery is a common ?.ffu ranee. 5 Rep. 40. a, b. to^*"/J'^"* 
loit^ who was as able a conveyancer as any man of the pro- isamerefic- 
on, has confounded himfeif and every body elfe that reads ^'o°> and 
book, by endeavouring to give reafons for, and explain com- "ernhfte'*! 
1 recoveries. Piggott 18, 19, 20, 21. I only fay this to tends to a 
y, that when men attempt to give reafons for common re- remainder, 
sries they run into abfurdities, and the whole of what they "e'quallT 
is unintelligible jargon and learned nonfenfe : they have been barred by a 
ife fome hundreds of years, have gained ground by time^ and "covenr* 
muft take them as they really are, common affurances. * I * Ld. c. J. 

L deliver this as my own notion of recoveries, leaving others lilies, 
sir own judgment and opinion. 

Now 
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Pifgctt II. New if what Piggott fays be true, that the rccovcrcr come^ j„ 
in continuance of the eftate-tail, and that the rccoYcry enla-rgei' 
the eftate-tail, which by fuppoGtion of law has perpetual con- 
tinuance, then Jacob Banck/s reverGonary intereft could neyer 
come into pofTefBon ; but whether the recovery difcontinued, 
barred, annihilated, or conveyed the eftate-tail, I think it is the 
fame thing. 

Our opinion is, that Jacob Bands by the common recovery 
conveyed a fee to the recoveror ; and as there cannot be two 
fees, the reverfion in fee comes too late, fo that it was not the 
reverfion that he conveyed ; and we arc of opinion that the ufcs 
arifc out of the eftate-tail which Jacob Bancks had by purchafc 
originally performam doni^ and not out of the reverGon ; and that 
after his death the lands in queftion defcended to his heirs gt^" 
neral, and not to the heirs ex pat-te maternd^ becaufe he took tlxc 
eftate-tail by purchafe. Judgment for the defendant. 

"Note ; If Jacob Bancks had been tenant in tail by Je/cent ^^ 
parte maternd, and fufFered a recovery to the ufe ot himfelf i^ 
fee \ ^arcy if the lands would not have defcended to his hci^ 
ex parte maternd ? Abbot verfus Burton^ SalL 590. 

Rex ver/us The Inhabitants of Luffingtoa. B. R- 

Order of fcf- A N order of two juftices to remove Elinor the wife of WtllieMtn 
fioos muft x\ HelUer from the parifli of Simond/hury to Lttffingfonj as tl»c 
lS"ftfe^tht P^^ce of her hufband's hft legal fettlement, wasconGrmcdby tli^ 
evidence feffions : and now, upon removing the order of feflions, it is tho* 
<*^y- ftated fpecially ; viz. Upon hearing the appeal made by tb^ 

parifli of Luffington to an order for removing the faid Elinor ft^tn 
the parifh of Simondjbury to Luffington^ as the place of her htlf" 
band's lafl: legal fettlement, it appeared to this court, and xbi^ 
court doth adjudge it to be true, that William Hellier about I ' 
years ago was married to Mary Hanbury by a perfon in a blacl^ 
gown and a band; whom they took for a clergyman, but fi«*5^ 
have heen informed was a layman •, that the church matrimoni** 
fervrce and the ring were ufed in the ceremony ; that it was in ^ 
private houfe ; that they lived together nine or ten years ; tb^^^ 
on the loth of June 1742 the faid William Hellier was marric» 
to the faid Elinor at 5. by a clerk in holy orders, and that tH*^ 
marriage was (in the life of the faid Mary) by licenfe; whcrr^** 
upon the feffions' confirmed the order of two juAices. But^^^^ 
totam curiam — The order of feflions was quaflied, becaufe it do^^ 
not adjudge that the firft marriage, was really a marriage or ^^^^ 
but only (iates evidence of a marriage ; and they faid they woi^*- 
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not give any judgment whether the firft marriage was good or 
not, but that the feffions ought to have determined that matter, 
and if they had judged wrong, this court would have fet thdm 
right. 
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Anonymous. B. R. 

1^ an a£lion of covenant upon a leafe the breach afligned was CoTenantfor 
for non-payment of rent, and not repairing the prcmifes ; it non-P*y- 
was now moved, that upon payment of what (hall appear due for JJ|d*„ot J^ 
^nt, proceedings as to that (hall (lay. Per rz/r/jm—This has pairing re. 
often been done, fo let it be referred to the matter. ^«"^ '* *« 

' mafterasto 

lent, and on payment thereof procefito ftay as to that* 

Rex verfus Carroll, Efq. a Barrifter. B. R. 

• A^ information for a mifderAeanor was granted latt term Attachment 
■^ againft the defendant upon the affidavit oi Murpby; and in !^*!?^ ^*^ 
***« vacation before this term Carroll indifted Murphy (the profe- j^ . J^^' 
*^tor of the information) for perjury in his affidavit ; and now it cuior with 
^s Qioved for an attachment againtt CarrolHox a contempt in en- ?*n^ofb«- 
^^vouring to evade the juftice of this court. But per curiam— blurcftifcd* 
^ this Mr. Carroll has found credit with the grand jury, it would againft the 
?^ too much for us to grant an attachment againft him : but they JJ^J^"^ ^ 
^^ this was a praAice that but too often happened, and wiflied the profecu. 
*^Cre could be fome method found out to put a ftop to it ; and tor for per. 
V^^t in the cafe of The King verfus Rhodes, the defendant was '^^A^^^'on 
">di^cd for forging a will while the validity thereof was under which the 
• P^^cr examination before a court of delegates ; and when the information 
J'^^iQment came on to be tried before Lord Raymond^ he refufcd '^^ «'«>««*• 
a? ^y it } and the court in the prefent cafe granted a rtile for an 
ttachment againft one Redman for threatening Murphy the pro- 
I^Utor with danger of his life, and faying that he would be 
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Low V erf us Newlarid. B. R. 

Amendment A SSAULT and battery ; defendant i^XtTnitifonaJfauIt dem^ 
/Jomde^n-" plaintiff replied de injuria fua propria; and now mo?ed 

jttria fua pro amend his replication by replying molliter manus itnpofuit :■ \ 
propria to pleadings being all in paper and not entered on record, thcco 
"""" granted the motion, faying there could be no inconvenience. 



SDoiliter 
manas im- 

poiuic* 



Kcxver/us The Vicar and Churilth wardens of Fro( 
Selwood. B. R. 

You cannot T^OTA ; This was a caufe in the paper, but only a wore 

^ • roiirfe ivhirK waa onenerl. anrl iiidirment nravpH therein 



^ ^^ courfc which was Opened, and judgment prayed therein 
Bjentfora Sir ^0^/1 Strange, king's counfel, who had precedence next 
matter of the Attorney-General ; after which Chappie Juftice [ahfenU 

T'^IiIb r! ^^* J"^*^^) ^^^^^^ ^^ Sir John to move, which he accordir 
did, and immediately after called to him to make a fecond i 
tion, telling hifn that the firft motion he had made was for 
argument : but the gentlemen at the bar objefted to this, fo 
.John did not move for his argument: but the court faid it y 
the rule and praftice in the Common Pleas to move for y 
argument for every caufe in the paper of cpurfe ; and fo it C 
tainly is } but it is not fo in Banco Regis. 

Rex verfus The Mayor of Wigan. B. R. 

Mmdamus T^OCTOR Bridgman reftor of Wigan, as lord of the mai 

*#w™*^°' claimed to hold a court-Ieet, at which the in-burgeffc 

giteihckty Wigan are obliged to attend to make a jury, which they 1 

«f the town- negle£ked and refufed to do at two courts, by reafon whereo: 

^^*f^i^ ^^^^"^^'^ could be done -, and therefore the court laft term, u 

manor to ^6 rcflor's application, granted a mandamus to oblige thcr 

koM his leet attend, this court-lee t having been ufually holden in the to 

^25"' hall of Wigan^ which belongs to the corporation, the m; 

tbouj^h the refufed to permit the refkor to have the ufe of the t6wii-li 

fame had and therefore it was now moved by Sir Thomas Bootle and 

keW tbwcl^ ^^^^'^ ^°^ ^ wj^rfj/Titt/ to the mayor, to oblige him to delivci 

key of the hall to Dodlor Bridgman, to hold the court-lect tj 

and inGfted that the former mandamus for the burgefies to ati 

the leet would be of no ufe, if they could not have the ufe oi 

town-hall. 

Chappie Juftice— I can fee no objcftion why wc Ihonld 
graut a rule to (hew caufe. 

Dem 
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w^/i Jufticc— I never knew fuch a mandamus as this grant- 
he lord of the manor may hold the leet in what place he 
s in the manor, and the burgefles are bound to attend : the 
1 fuggefted to us for granting this mandamus is, th?it if the 
hould hold his leet in any other place than where it has 
y been holden, the in-burgeffes are not bound, or will not 
I it : but this reafon doth not appear fatisfaftory to me, 
!iere is no precedent of a mandamus of this kind. 

Tpple Juftice— If the in-burgcffes have attended this leet at 
(wn-hall time out of mind, as is alleged, thac cuftom is a ' 



t the rule for a mandamus was denied by Wright and Den* 
Juftices, contra Chappie^ {abfente Capital. Jufiic.) there 
having been a precedent of fuch a rule* 

n Ejeament on the Demifc of the Mayor, 
Idermen, and Commonalty of Briftol, verfus 
.—. B. R. 

L. Henley moved to change the venue from Brtfiol to the Rule to tiy 
next adjacent county. C«r.— Take a rule to try it in the ^^^^J* 
:ounty ; the way is not to change the venue^ but to try it county. 
\ next county. 

Rex v^^y^j Roberts. B. R. 

3N the traverfe of an inquifition fent out of Chancery to re. ft. on a 
>e tried in B. R. the venire facias muft be made returnable traverfe of 
a general return, and not upon a day certain. Son"muft be 

returnable at a ^nerai- return. 

Drew ver/us Marriot. B. R* 

IS was a rule to (hew caufe why the procefs ferved upon the Service of 
lefendant (hould not be difcharged, the fame being fued in ft^s^oubt^i 
^ex, and the defendant being ferved with it in London, whether the 
(hewing caufe an affidavit of the plaintiff was read, wherein place where 
ore that the defendant promifed him to appear to any writ ^*/j jf^"^ •, 
Duld fue out; and it being a doubt whether the place in London or 
' the defendant was ferved was within the county of Middlefcx. 
^epx or the city, the court thought it a good fervicci and 
irged the rule. 



i 
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Symonds ver/us Parmenter and Barrow. B. ^?i, 

Amendment iN an ajfumpftt by original returnable in Trinity term i6£sr tj 
cf the title 1 Q^Q^ j. Bart'ow beine abroad* the plaintiflFwas oblieedto nro- 

ofadeclara- i ^ ^i i • « i • / i • t • . . rv. ^'V 

tion accord- ^^^° ^^ ^^^ outlawry agamlt hi«), (this being a joint adbon,^ fry- 
ing to the fore he could go on againft Parmenter : he accordingly did out- 
foa as*to^* law Barrow ; and afterwards on the i ith day oi Fehruarj in the 
the time of ^^^ Hilary term delivered a declaration to Garnett the defend* 
the delivery ant's attorney, intitled of Trinity term in the i6 {5* 17 &». 2* ' 
^^^^^^» when the writ was returnable ; in which declaration the record 
of the outlawry againft Barrow was fet forth, (as w^s rieceffiuyy*) 
which outlawry was pronounced and recorded long after Trin* 
16 is^ l^ Geo. fo that the title of the declaration wasabford » 
therefore it was now moved by Mr. Banchy on behalf of xtk^ 
plaintiff, for leave to alter the title of the declaration, according 
to the truth of the faft, as to the time of the delivery thereof} 
which was on the nth of February laft, and to make it a dedsif 
* ration of the odave of the Purification of the Blefled Virgin Marj 
in that term, which was after the outlawrv. Sir' John Strarrgf 
for the defendant obje£ied, that a proper loundation to zmtrxi^ 
by had not been laid before the court, as might be done by iSac^g 
a bill of Hilary term to warrant it by, and as was done in KuffSrlj 
Ycr (us Martin, Paf. 10. Geo, i, Bnt per curiam — ^The affida"^^^ 
of the fafl:, that the declaration was delivered the nth ofPf* 
bruary laft, is a fuificient ground for us to make the title of ^^ 
agreeable to the truth; and there is a difference between mcn^- 
ing a declaration in the body of it, and in altering the title of i^ » 
and the rule for mending the title was made abfolute. 

Malachi Carolino's Cafe. B. R, 

Ambaflajor. TJ E was interpreter to the ambaflador to the court of Gr^^^ 
Protc^on. V\ Britain from the 'Bey of Tripoli, and being arrefted upon tl»^ 
procefs of this court for a debt, a rule was made for the parti^^ 
concerned in the fuit againft him to (hew caufe why he fliouW" 
not be difcharged out of cuftody upon the Jlat. 7 Annd, whid*. 
rule was founded upon Carolinoh own affidavit, wherein he fwo<^* 
that in May 1744 he was retained by the ambaflador to be 1**^ 
interpreter, and to tranfadl his bufinefs in the cities of LonJ^^ 
and JFeJlminJler, for the wages of 3.0/. per annum, and that 1*^ 
was not a trader, or liable to a commiffion of bankruptcy ; aic*^^ 
upon feveral other affidavits made by other perfons that he ^^^£ 
not a trader, and upon the certificate of the ambaflador himC^^ 
that he was his interpreter. 



0^ 
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[r. Lloyd and Mr. Hume Camphellj in (heaving caufe, innfted 
ras not fuch a fervant as is within the meaning of the Jlat. 
^^Ann. Wz. a domeftic fervant; and notwithftandin^ Mr. 
»mey- General and Sir John Strange totis viribus prefled to 
: the rule made abfolute, yet the court was clear of opinion 
there was not fufficient matter laid before them to make the 
abfolute, for it does not appear that Carolino is a domeftic 
int ; and Wright Juilice with fome warmth faid, it did not 
ar he had done any one a£l: as a domeftic fervant, and that 
as formerly thought necefTary that a foreign ambaflador's 
mt muft lie in the houfe to entitle him to a prote£lion under 
[latute; fo the rule was difcharged. Vide Evans v. Higgs^. 
ht I Geo, 2. B. R. Toms and Hammond C. B. 7 Geo, 2. 
'^d and Purcell^ Mich. 2 Geo, 2. Moor 'kcrctzry to the 
Jan ambaflador's cafe. Ward and Percy. Ball and Fitz^- 
fd. Lord Raym, 1524. 

^otes Lee C. J. was confined at home by tlie gout from the 
Tuefday in term till the end of it. 



MICHAELMAS TERM, 

18 Geo. II. 1744. 



Howell qui tarn verfus Morris. B. R. 

IHIS was an aftion upon lihtjiat. 18 Eliz, cap, 15.. againft Leave to 
the defendant for making and felling gold rings of Icfs jompoumi 
efs than the ftatute direfts, whereby the value of the rings the ftatutc" 
Id were forfeited, one half to the king, and the other to the for felling 

grieved ; and now Mr. Harvey moved for leave to com- fg^f J*"^^^ 
d, and cited a cafe of Bell qvi tarn v. Wyatt, Trin, 1733, than the fta- 
e there was no confent, and yet the court in that cafe gave tute direds. 

to compound. Per curiam — It is in the difcretion of the 
: to give leave to compound, and they defired Mr. Harvey to 

a little further into the cafe he had cited, and afterwards 
ourt denied to give leave to compound. ' 
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Coatcs verfus Hcwit. B. R. 

Debt opon a ^HIS was an aAion of debt upon a bond with conditioim £or 
wSditt^to *^ payment of s /. on the ift of jiugufi 1 742, and 5 /. more 

pay money 9" ^hc I ft oi Augujl 1 743, and 5/. more on the ill 0/ 
ac three Augufi 1 744. The a£tlon was commenced and the bill filcJ 
^?^^^* in Eqfter term laft, which was before the day of the laft In- 
force by ftalment : . the defendant fet forth the condition, and demnr- 
makiog ahy red ; and upon arguing this cafe by Serjeant Booth for the (fe« 
one default. fgn(jant, and Serjeant Draper iox the plaintiff, the (ingle queftion 
was, Whether this bond was forfeited, and the a£lion could well 
be brought before the day of the laft inftalment was pafled ? .hpA 
per tot. curiam ^The bond became abfolute by not performiimg 
the firft, or any one of the payments in the condition, notwitl^' 
ftanding that the condition doth not fay, *' that in default <^ 
** payment at any of the faid times the bond (hall be in force ^ 
and they faid there was a difference between debt on fuch a dei^^ 
as this, and an adion on a contra£l for paying feveral foms '^^ 
feveral times. See Co. Lit. 222. B. Mo. 65. 10 Rep. 12 ^** 
Co. Lit. 292. Owen 42. Judgment for the plaintiff. 

Note; The fame point exadly was determined between Hal^^^ 
and Hodges afterwards in Eafier term 25 Geo. 2. wherein .the*:^^ 
was judgment for the plaintiff. B. R. 

Skinner ver/us Stacey, B. R, 

Principal ^HE defendant being a prifoner, moved, that upon paying tIrS* 
andintereft, X principal, intereft, and cofts, to be computed and taxed b:==^y 
mortgage * ^^^ mafter, all proceedings in this a£tion upon a bond for p^^T* 
fefcrred to formance of covenants in a deed of mortgage, and in an ejed— =S- 
the matter ment brought upoii the fame mortgage, might be ftayed upon t&rac 
5°Aim. * ^^^' 4^5 -^««^> and that the defendant might be discharged o^^t 
of cuftody. Mr. Ford for the plaintiff objedied, that the defeated* 
ant had agreed to convey to the plaintiff the equity of redeoL op- 
tion} but it appearing, upon an affidavit read, that the plaint 3ff 
had not tendered to the defendant a deed of conveyance to ^fcc 
executed, and that no bill in equity was brought, the coi^mrt 
granted die motion, after time taken to confider thereof. 
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Benjamin verfus Ho well. B. R. 

^TRESPASS laid at Herefrrd in die county of Hertfvrd^ for Traferfe !• 
* taking the plaiiltiff'^ cattle and driving them away, and con- "?*^*!? 
terting them to his ufe \ defendant pleads Not guilty a^r to the ftnd?„c 
converfion ; and as to the taking and driving them away^ jttflifiej juiiifiss it 
w bailiflFof the manor of A. that fuch proceedings were had in •"®«h«r 
ftc court of the manors that a d'tftrmgns iffued direfted to the fs'^d w'Jhe 
defendant, who by virtue therecTf diftrained the plaimifF's faid declaration. 
cattle to enforce his appearance at the manor court, and con- c>|?«iforthc 
eludes qua eft eadeni iranfgrcjftoy without traverfing the place laid Cro?El.$o4. 
'^ the declaration ; and after two arguments by Ford ^Ltid Evans C0.Lit.28ii. 
*>r the plaintifiy and Poole and Serjeant Bootle for the defendant, * l^^'J^^ 
*P<>n a fpecial demurrer the court gave judgment for the plaintiff, iz/T* *'^* 
fiwt the plea without a traverfe was not an anfwer to the trefpafs Carth. 323. 
jt Hereford; and Lee Chief Juftice cited Cro.BLjos. which jj|:^fhe " 
^[8 a traverfe is neceflary, and thought the plea bad in fabftance. defcn<fant 
bright Ju'fticir was of the famef opinicni ; but Dennifon Juftice T. jonei 
lottbted whether it was bad in fubftance, but was clear it was bad }^^[ q^^ 
* form; and that being (hewn for caufe, judgment miift be for 228. 
ac plaintiff, which was given accordingly. Saik. 64 r. 

I R. li«p. lit. 327. Curtis' r. Adams. Vide i.Stra. 694. cited by J. DcBtalfoii* 

between the Pariflies of Fitdeworth and Pulbo-* 
rotigh in Suffex. B. R. 

X^n^tLLIAM Ouerington with his wife and three children Acerti^citc 
came with a certificate from PuWorough to Fittlenvorth^ and p«ffon comet 
ftcr continuing in the pari(h of f. fome time, Willtam 0. at a pa°rSi*t^an- 
^Urt-leet Held fof the Bkhop of Winchefler for the manor oiJtH" other, a^rfU 
^^itj (within which part of the faid parifti of i^. lies) Waselefted f^°^«" ^^- 
.'^dfworn tithingman for ColdWaltham; that after having con- bif^chw 
^nucd in that office five months, he became chargeable to, and fervcdthc 
Cc«If*d relief of the faid parifti of i^., whereupbn he wafs re- offi"aytar^ 
J^>vcd to the parilh of Pulborough by an order of two juftices. cba^cab'e^ 
J^ihorough appealed to the feffion^, who ftate this matter fpe- heisrcmgv- 
^jr, and being of opinion that W. O, gainfted a fcttlemeht aX "*»'•• 
'i^dniwftbf quaihcd the order of the two }uftices. 



^ad now it wa^ moved by Sit jfobn Strange and Mr. Burreli 
^ HMztti the order of feffions, and to confirm the order of the 
^^ juftices, they infifting that the.pauper had gained no fettle- 
'^t at F. jft, Becaufe the manor where he; was chofen and 
^n tithingman did not extend through th^ whole p^ri(h. 
^ Becai^fc he did not ferve the office 4 wbok year, smd wa» 
^^n^t G adually 
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t£iually removed before the year was expired ; and of that 
opinion was the whole court, fo quafiied the order of feiE( 
and confirmed that of the two juftices. L4e C. J. tMf that. ^s 
foon as the pauper became chargeable, the two juftices had jcirX^ 
di£li6n to remove him, but laid no ftrefs upon the manor ^tt 
office not extending through the whole parifli ; but they all l^Md 
that he mud ferve the office for a whole year^ or could a^^ 
thereby gain a fettlemcnt. 

l^ote: Mr. Jullice Chappie was abfent all this term by mk^^ 
officknefs. 

Anonymous. In Chancery. 

If the plain- | T is a rule in the court of Chancery, that if the defcnda«nt 
tiffin Chan- 1 pleads in bar, the plaintiff muft either fet down the plea to1s»e 
^^inbar! argued if he think it not good in law ; or, if he think it go(»«3|. 
be admits it he muft reply to it and put the fa^^s of the plea in iffiie; avr^d 
la Uw*^^ when the plaintiff has replied, he thereby has admitted the pL^a 
to be good in point of law. 



HILARY TERM, 

1 8 Geo. II. 1744. 



Aam. Lord Inchiquin verfus Lord O'Brien. In CaO^' 
coram Lord Hardwicke, 7 Feb. 



LORD Tiomofiit by his will {hteral. ) dcvifcd in this mania^^^* 
«* As to my worldly eftatc both teal and perfonal^ t ^^\ 



Where the 

SSn^firft^^"'^ ^^ *" "*^ woriaiy eiiace ooin rcai ana pcrionaij i wj — ^ 
•fipiied to " pofc thereof as follows : firilj, I will that all my dcbu wbi^^ 
the payment « I (hall Owe at thfe time of my death (hall be paid." IjOff - 
t^^'^ Chancellor faid; if the will had gone no farther, this would h^y;^ 
real eiUtebe bc^n fufficient to have charged his real eftatc with his debts, ^^ 
charged cafe his perfonal eftate had fallen (hort. Then be goes on ^ / 
therewith, ^jg ^yj^ ^^j devifes hi^ real eftate to truft.ees, upon truft tl^^t 
they (hould fell fuch a competent part thereof (for the i»<^^ 
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^titj that could be got) as Oiall be fufficient fbr payment of his 
fats and legacies : " And my further will is, that the money 
ro be raifed by falc of my real cftatc fliall be deemed as per- 
ronal." And then he gives all the reft and rcfiduc of his 
r fonal cftate to Lord (fBrien^ after payment of his debts and 
g^cies. ■ 

It was proved in this caufe by plaintiff, that Lord Thomond^ 
rrfonal ellatc at the time of making his will was about 8000/., 
id it was proved by the defendant that it was about 15,000/.; 
It at the time of Lord Thomond^ death it was about 33,000/., 
It.! his debts about 50,000/. His real eftate 8000 or 9000/. 
r annum. 

The queftion in this caufe was. Whether the perfonal eftate 
''z. that part which was properly fo, his chattels) fliould go to 
ord O'Brien f difcharged of the teftator's df bcs and legacies ? 

Lord Chancellor — This queftion depends upon the rules ad- 
'^cd to in a court of equity and the precedents there, and upoa 
e meaning of this will, and of the application of thofe rules to 
By law as well as equity the perfonal cftate is the firft and 
ppcr fund for payment of debts, and in this court as well as the 
iritual court, is the only fund for payment of legacies. If the 
**fonal eftate be exempted from the payment of debts or legacies, 
muft be done either by exprefs words, or by a plain intention 
'Gng from the whole tenor of the will ; and if it is exempted, 
niuft appear that it is given away by a fpccific bequeft ; and 
^s muft be taken along with it, that there is another fund raifed 
^ payment of the debts : and when a man by his will charges 
> real eftate with payment of his debts, is^c. or diredls it to be 
^ for that purpofe, there is no difference, for there are many 
'^s that prove this, and yet if the perfonal cftate be not ex- 
-fsly exempted, or implicitly, viz. by devifing it fpecifically, it 
^U be firft applied in exoneration of the real eftate ; and to di- 
^ a real eftate to be fold out ^nd out, is very different from 
- prcfent cafe, for it is only faid here, that a competent part 
'^trof fhall be fold ; and there is no cafe wherever it was pre- 
[<icd that the perfonal eftate was exempted where the reft and 
*ciue was given in this manner, viz. " After payment of my 
dtibts and legacies;" and the meaning of the teftator muft 
^e been, that in cafe hjs perfonal eftate fhould fall fhort, then 
^^ a competent part of his real eftate (hould be fold ; but to 
^^ off the force of this, it is infifted that by thefe words in the 
'1, " And my further will is, that the whole money to be raifed 
l>y fale of my real eftate fhall be deemed as perfonal," the tef- 
Or nieant that fo much of his real eftate fhould be fold as (hould 
^qual to his proper perfonal eftate, and fhould be added to the 
'^c, and that out of that aggregate fund, the debts, iffc. (hould 
• paid, and after payment out of that aggregate fund, the rcfi- 

G 2 due 
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due (hould go to the reGduary legatee ; but I fee no founclatiott 
for this con(lru£lion, for it was never heard of, that becaufe a 
refldue of a perfonal cdate was giveni that at all events fome 
refidue muft pafs by the will; for no man can tell at the time of 
making his will how his perfonal eftate mny be increafed or di« 
miniflied, or how long he may live *, fo he decreed the perfonal 
eftate firft chargeable with the teftator*s drbts and legacies. 
Fide Walter v. Bigg^ or Pink, 3 1 July 1736. Chefier and rainte^^ 
2 Wins, Bampfield and Windham^ Prec, in Eq, Wamwrighr 
and Benhw, 2 Vern. Free, in Cane. 45 1 . Barhham and Bet 
lem Hofpital, Stapleton and CoUvilL BromhuU and Wilbrahm 
Ha/slewood znd Child, Auguji 30, 1734. 

Ormichund vtrfus Barken In Chancery. 

An infidel, 1 T was hcld by the Lord Chancellor, afCfte d by Lord Chie ^— ^ ( 
pagan, idola- * Jufticc LcCy the Maftcr of the Rolls, the Lord Chief BaroQ«cr:i]^ 
J^mrf/. ^ * ^"^ Juftice Burnett^ that an infidel, pagan, idobfr may be a wit:=^-t. 
nefs, and that his depofition fwom according to the cuftom an^ ^j 
manner of the country where he lives may b^^read in evidence -:^— ^ . 
fo that at this day it feems to be fettFed, thnt infidelity of ao.^^» 
kind doth not go to the competency of a witnefs. In the debal^k- (^ 
of this point, Ryder the Attorney-General cittd the covenant b^^^. 
tween Jacob and Lalan^ Genefts, cap. 31. v. 52, 53. where Jot — -^ 
fwore by the God of Abraham, and Laban fwore by the God ^^f 
Nahor. Vide Pfalm 1 15, 106. v. 36. 
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EASTER TERM, 

1 8 Geo. IL 1745. 



SI R William Chappie Kniprht, one of the judges of the King's 
Bench, died in the lad vacation ; and upon the firft day of 
this term Sir Michael Fojler Knight, fcrjeant at law, was fwora 
one of the judges of the fame court in his (lead, and upon the 
fame Jay Edward Clive efq. a learned barrifter, was called to 
the degree of ferjeant at Uw, and fwom one of the barons of the 
court of Exchequer, in the piace of Sir Lawrence Carter^ who 
'aifo died in the lall vacation ; but Br.von C//w was in fo bad a 
ft ate of health that he was ixot ahl=e to take his place this 
term. I'he motto of Hs ring was Non vis exiget otium. Hor* 
Jib. 4. od' tilt. 



Bradburn verfus Taylor. B. R. 



T 



HIS was error upon a judgment in the Common Pleas, and Error con- 
the error affigned was, that the defendant (as it appeared ^*^-^ ^^ 
by a certiorari to the clerk of the warrants of the Common Pleas TOt**beaf-^ 
and his return thereof ) had affiled his warrant to defend by figncd. 
William Round his attorney, and that it appeared by the judg- 
ment which was tranforll>ed, that the defendant appeared and 
defended by George Long his attorney. But per cur. — This 
error afligned is contrary to the record, therefore the judgment 
muft be affirmed. FUe i Str. 6^4* Ld, Raym, 1414. 

Honour verfus Wetherhead, or Whitehead* B. R. 

^HIS was a rule to (hewcaufe why the defendant {houldnot InfoivH^t 
* be difchargcd out of the county gaol of Surry upon common ^^*>*®f' 
bail, he having been difcharged as an infolvent fugitive by the 
jtiftices of peace for that county, upon the Jlat. 14 ts* J5 Geo. 2. 
upon this cafe. The defendar>t was born in England^ '2L\\d, when 
he was very young was carried over in his mother's arms to JB^- 
to7i in Neio England. He grew up to be a merchant abroad, and 
traded to Great Britain^ and was himfelf in JVifw England when 
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he contra£led all the debts he owes, and (among others) bcii^^ 
indebted to the plaintiff in a large fum of money, came over to 
Efiglattdy and rendered himfelf to prifon according to the ftaiute^ 
in order to take the benefit thereof, which the juilices have 
granted him, as thinking him an objeft within the fugitive a<SI-, 
fince which he has been arrefted for the plaintiff's debt. 

And now Sir John Strange (hewed caufc why the defendant 
ihould not be difchargcd upon common bail j and \fiy Hein- 
fifted the defendant was not within the (latute, his debts i.aving 
been contrafled abroad, ^diy^ That the aQ directed that fus^ i- 
lives ihould render themfelves to the gaol of that county whercf »» 
they refided for the laft fix months before they fled \ and cittrcf * 
cafip (wherein he himfelf was concerned) of Cantt v. Boydj Mi^^'^* 
13 Geo, 2. BoydwTiS born in Irelattdy was put apprentice to ^ 
merchant in Holland^ and ferved his time, then fct up for hirTt*^ 
felf, failed, and fled to Ireland^ flayed there until the infoWtr «^^ 
^ft, then came over to England and rendered himfelf, and u^^" 
taincd his difcharge thereupon i»t the quarter feffions. Bei ^^J& 
afterwards arrefted for a debt which he contrafted with l"*** 
plaintiff a merchant in England^ obtained the like rule to flie^"*'^ 
paufe, as in the cafe at bar ; and it was ftrongly infifted that I^* 
was a debtor here, that he was in foreign parts, that he car"x^* ^ 
over on purpofe to take the benefit of the a6l, that the inter ""^^ 
thereof was to invite perfons hither who were afraid of a g^O"^ • 
but the court thought him not within the defcription of the p-K'^ 
amble, fo not within the ftatute, and difchar^ied the rule, A x">^ 
in the cafe at bar the court took time to confider. 

Symonds verfus Parmenter and Barrow, ■ B. R— ► 




fircurn- declare againft Parnuuter aloDc ; accordiiigly Uanonu was o *-* ^'^ 
the cafe (hall l^'^^ed, which Outlawry the plaintiff (hewed in his dcclaratic:^ ^^ • 
not be Alt,, to this Parmenter pleaded thcr<; was no fuch record of outlaw"^' ^T** 
iia'al''* the plaintiff rCiJled quod hakeiur ink recordum. The plainti-f* 

attorney difcovwring that there was a niilliike in the record ^ 
ourLiwry, applied to the proper ofncer to amend the fame, agr^^ 
able to the exigent and proceedings that had been upon the c^ '■-^^m 
lawry, who told him he would take care to fet it right 5 acc^^*' 
ingly the oflicer (filacer) applied to the court at the fidcrbar, ^- ^L^ 
obtained oi courfe a rule to amend the record of outlawry by ^ -^1^ 
proceedings which had been thereupon, but without acquainti "^ - 
the court at the fame time that Parmenter had pleaded nul ^ -j 
rtcord* Ki\i now upon (lie wing caufe why thi^ fide-bar r ^^ -% 



Easter Term, i8 O^o. 11. 1745. 87 

fliould not be fet afide, the court faid they would not fuffer a 
fide-bar rule to (land which had been obtained in this unfair 
^ .xsiannefi in not acquainting them with the whole circumftance 
^rf the matter, and that they would not let the amendment be 
smade without hearing Parmenter^ who was greatly afFe£ted 
^licrcby ; for if the record of the outlawry was not agreeable to 
-^^lic declaration, Parmenter at prefent had a very good defence in 
pleading nul tiel record : fo the fide-bar rule wi^s difcharged /^r 
^^am curiam. But afterwards at another day this term, the 
^ourt, upon hearing counfcl on both fides, ordered the amende 
nent to be made in the entry of the outlawry agreeable to the 
jf>rcccfs, and the officer to pay defendant his cods, and the de- 
fendant to have liberty to plead de novo* 

33etween the Pariflies of Sheepfhead in Leicefter- 
fliire and Milburn in Derbylhire. B. R. 

^nrliOM^S Memhury a certificate-man came from the parifli 2Stri.i2i5. 
-^ of Sheepjhead to the parifli of Milburn, by a certificate dated Sg|^i^j,|.. 
JNovebtier 1123 f ^'^s a fchoolmafter, and taught the charity- terwhoisl 
"fchool there until his death in 1743, but in what manner he was ccrtificate- 
si.dmitted to this fchool it does not appear, but only in general ^^^^^^^^ 
^liat he officiated till his death. That Ladv Jnn Haftifigs had by 
deed conveyed to trufl:ees 10/. per ann. in truft, to be paid to the 
'Vicar of Milburn for the time being, for the charity. fchool ; that 
tliis \oL per ann. had not been appropriated to any other ufc 
f;Aan payiiig it to the fchoolmafter; and whether Thomas Mem^^ 
£^ury XviA gained a fettlement at Milburn^ either as ferving an 
office, or as having a freehold in the fchool of 10/. a-year, was 
^lie queftion ; and the feffions were of opinion, and declared he 
f>ained a fettlement there, as having had a freehold in the 
£V:hool. 

But per ctiriam^ {abfente FoJIer].) — A fchoolmafter is not an 
office, but only an employment j and what intereft Thomas Mem^ 
^ury had in the fchool, v/hether for life, or how otherwife, or 
1^0 w he was juhnittcc! to, or came into this employment, does not 
^appear; and that the vicar is the perfon entitled to the 10 L per 
^iMftntmiy and not choofing to teach the fchool himfelf, paid it to 
- *:his poor man as his deputy, which could not gain a fettlen>ent 
JTor any perfon whatever : fo the order was quaftied. Mr. G««- 
«/ry, Mr. Ford^ and Mr. Willmot of counfel for Sheepjbead; Sir 
^obn Strange and Floyd for Milburru 
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Martindalc verfus Filher. B. R. 



rvomife for 



•Tp H I S is a fpccial 2i€t\on upon the cafe, wherein the phblilf 
* fets forth in hie declaration that an horfe-racc was agiccd 
g<wT'co"fi- ^o l>c ^un between an'horfe of the plaintiff and one df S:«^ /v/flf- 
'«kr«ion in maduhe WyvtirSf and that in cpnp4^ration that the plaintiff had 
an amim *^ ^8^^^^ '^ deliver to the defendant three yards and onc-eighdi of 
fitiVIthlfut cloth, the defendant agreed to pay to the plaintiff 5 /. *5l f- ^ ^\ 
tn avcrm-nt in Cafe l^ir Marmqduke Wyviir& horfe ihould beat the plaintiflT** 
Vormrnw of ^^^^^* ^^^ *^^^^ plaintiff's horfe beat Sir JJf. /F.'s, thcndcfcfiA- 
the promife ^nt to pay nothing for the cloth ; and avers, that Sir M, Wy J^ 
pi i?iainti^, horfc won the race. Upon the general iffue there wai a vcrdi^ 
for the plaintiff. It was now moved in arrcft of judgrocnt, at-^A 
the exception taken to the declaration, by Serjeant Booth w^ 5^ 
that it is not averred in the declaration that the cloth was del ** 
vered to the defendant. But to this it was anfwered by Ht^ ^ • 
JFord^ and refolved by the court, \hm this was an a£lion found^Sft 
on mutual promifes, and that here was only promife for promiC^i 
and therefore it was not neceffary for the plaintiff to make ^^^ 
averment in his declaration of the delivery of thp ^loth : ^nd t^fc^ 
court faid, the cafe of Nichols and Raynbredf Hot. 88. is in polc^** 
Pennifon J. faid, that where a plaintiff declares, that in conGd^^"'* 
ation he the faid plaintiff would deliver to the defendant a pie ^*^S 
of cloth to the defendant, that the defendant (hould pay fucli^ ^ 
fum of money for it, in that cafe an averment of the delivery "^^^ 
the cloth is neceffary ; but if plaintiff i^ates an agreement^ ai ** 

gin lays it that in confideration of fu^h a promife or agrcemer^^** 
p, there is no need of an averment. So N, B^ the diffcTenc^^*y 
And x!ci^poJlea w^? ordered to be dcliyered to the plaintiff. Yi "^r 
Hob. ;o6. Tel^, 136. i Lrv. 293. Hard. 103. 



Vavafor & al. Executors verfus Faux, In Erro -^^V 

B. R. . 

SfvPTii , 'T' HIS was an a£lion of debt brought in the court below 10^ °i 
judgment* 1 p^ux againft Favafor apd two other perfons executors; o^" ^"* 
*xe^c"rors*** ^f the defendants pleaded plene admintftravit generally, upc^ ^^j 
defendants, which Faux took judgment againft him de ajfets hi/futuro quatr^^^^^^" 
twoofwhom dcciderints the other two defendants pleaded judgments £5'/^=*r^^^' 

Only join in »j:i .^ * t^ ,. i*^ * ^"' , , * pw 

bringing adminijtravcriint ultroi* jr^i/;v rephcd, that the judgments wC-^ ^" 
error, is bad. obtained /^r/r/j//(Aw, and upon the trial had a verdift, whc^^ ff? 
upon thofe two defendants brought a writ of er-ror. Sorts' '^' 
trifling objedions not worth fetting down were taken to the uw j ^" 
claration, and the court faid, the only queftion here was, Wl^K^^- 
thcr this writ of error was properly brought by the two defci^^''^": 
ants below, without joining the other defendant, againft wh — on» 

* ' tl^-€i:<^. 
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c is judgment de affets infiituro ? and if there be any material 
iption to the declaration, the judgments muft be reverfed In 

And they were of opinion at prefent, that all the three i 

ndants below ought to have joined in. bringing the writ of \ 

r, and that they not all joining, is an obje&ion that cannot 
3t over. Ulteritis coriciHum. 

nd afterwards this point was fpoken to again June 24, I745» 
1 the writ of error was quaftied without colls. Vide 2 Stra. 



:e and Chifwell verfus Ingham. In Error. B. R. 

an aflion upon feveral promifes brought in the Common in jn af. 
leas by Ingham againft Ncie znd Chi/wefi jointlj as partners. Mfpfit 

pleaded a judgment recovered in C. B* by It^gham againfl; ~*foi,/^, 
\ both upon the fame promifes: Ingham replied nul iiel re* fever in 
f and upon iflue thereon judgment was given againft. iVi^i^, pleading, a 
\ writ of inquiry of damages awarded, and final judgment : ^^j ^**|J 
veil the other defendnnt pleaded that he was a bankrupt, entered as t« 
that the caufe of aftion arofe before he was a banknipt ; ^ *"^ *' 
upon this ifTue is joined 5 whereupon the plaintiflF Ingham 4eftr<^*rfje 
w entered a nolle profequiy viz, that he will not proceed any aaion as to 
ler as to the iflue joined between him and Chifwell. Bjmk''"' 

nd now upon a writ of error brought, Mr. Ford for the plain- 
in error objefted, iy7, That this being an a£iion againft two ' 
)ns upon a joint contraft,- and the plaintiff below having en- 
1 a nolle pro/equi as to one of them, hath thereby difcharged 
I both ; 2dly^ He objefted that the entry of the nolle profequi 
% by attorney was erroneous, for it ought to have been by 
am in perfon. 

nd in fupport of the firf}: objeflion v/as cited Boulter v. 
\ I Sid* 76. which was covenant againft two, who covc- 
ed to build a houfe in a workmanlike manner : one pleaded 
3rmance, and upon trial it was found for him ; the otlier 
red judgment to go by default ; and it was held by tlic 
t, that the verdi£l having found the covenant performed^ 
barged them both, and that both defendants {hould have 
' cofts. Blake^s cafe, I Sid, 378. was alfo cited, to ibew 
in all cafes where an z&ion is brought upon a joint contrad 
cift feveral defepdapts, and one of them is difcharged by non«^ 
of the plaintiff,' they (hall thereby be all difchaf ged. And to 
ort the fccond objedlion, Cro, jfac, 211. 8 Rep. 58. Co. 
138. b. f>^ 

ijeant Draper for the jfefendant in error, i^. By the ft*- 
^f 10 jinna, c, 15. the difcharge of a debt a^ to one partner 

becomin|[ 
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becoming a bankrupt fhall not difcharge the other partner; td 
There is a great difference between a nolle profequi and arr/r^^ir 
the fird being only in nature of a nonfuit, and is no bar to a T 
ture action for the fame caufe ; but the latter is a bar to a futx 
a£ttony and fo a complete difcharge thereof; for it is confidcr^ 
as a departure in defpite of the court, and is ufed to (hew th 
the plaintiff ceafes to profeCute his whole fuit for ever; but 
nolle profequt may be as to part ; and the adtion may be broug; 
againft both partners, though one pretends to be a bankrupt, f 
the plaintiff may falfify the certificate of the bankrupt* Sf. 
5 Geo. 2. 5 for if the plaintiff be obliged to proceed againft o 
only, he will lie under great difficulties, becaofe he muft th 
fet forth that the other is a bankrupt, which is a matter out 
his knowledge. As to the objcftion to the manner of entcri 
the nolle profequt^ precedents are in various ways ; < fome that t 
party came (not faying either in perfon or by attorney) ; othci 
that he came by his attorney, i Saund. 202, 205. 339. 34 
Co, EnU 172. ^. there it is by attorney, Raft. Eni. 6^4. *• 

Lee C. J. — It is agreed on all hands, that in trefpafs agiini 
feveral the plaintiff may enter a nolle profequi as to one, and tha 
will not difcharge the other, and therefore I cannot fee whji 
may not be done in this cafe ; and I do not fee how fo proper ai 
advantage can be taken upon the Jlat. jlnna, (as to the bfflk 
rupt,) as is now taken by the entry of this nolle profequi s a^ 
traxit is a total relinquifhment of the fuit, and has a very dif 
ferent operation from a nolle profequi : I am of opinion that 4 
judgment ought to be affirmed : Wright], of the fame opinion 
Denuifon J. of the fame opinion ; and further faid, that thcpte 
of the bankrupt is not a plea to the a£lion, but only a perfoos 
difcharge ; but that if one defendant was to plead a plea thi 
was to go to the action of the writ, he thought it might the 
have a different confideration ; but. that is not the cafe here 
this cafe is exadly the fame as where an aclion is joint and C 
vcral, for the Jlat. 10 Anna^ r. 15. has made the partner (dot 
bankrupt,) liable for the whole debt ; and I never faw a dcclar 
tion where upon a joint contra£t it was fuggefted that one < 
the defendants was a bankrupt ; and it might be doubtful att! 
time of bringing the aSion whether the pcrfon was a bankn* 
or not ;. and i think this the mod proper way of declaring, ti 
the mod proper form of entry ; and this cale is the very f«« 
(as to this matter of entering a nolle profeqtii)^ as if it had be 
trefpafs againft feveral defendants. The judgment was affitflv 
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olcby verfus Norris. May 14, 1745. B. R. 

}opy of mefm procefs was ferved upon tbe defendant, which The date of 
ipon the backfide thereof was dated at a day to come, * writ is no 
\Iaj 1745,) and even after the return of it, the procefs it- 5^ tcftcbc 
'as fo likewife. Law/on moved to fet afide the writ : but rigjtit is 
rlam, {ahfente Lee C. J.) the indorfemcnt of the date on *^» enough, 
ick of the writ is no part of the writ, the tejie being right * 
Scient, and he took nothing by his motion. 

Serjeant verfus Read, B. R. 

[IS is an aflion of trefpafs apainft the defendant, who is ftSrra.ii2S. 
fcrvant to the corporation oi Penfancey for taking and car- |'^* . . 
away three buihels of barley ; the defendant pleads that fox^^Z^^ 
lichard Daniel was feifed in fee of the manor of Venfance^ bufhcls of 
lich there was a quay or pier, which was parcel of the faid barie> outof 
r; and that he and all thofe whofe eftate he had, at their ^^^^^ '^* 
cofts and charges for time out of mind, had repaired and brought to 
t to repair the faid quay or pier, and had of right taken a * q'^ay to be 
lable duty called bufh^hge, to wit, three Winchejler bufliels g^^^^ 
rley out of and for every (hip's cargo of barley brought upon 
ud quay to be exported in any (hip ; and that he the faid 
\rd Datiiely by indenture of bargain and fale, for the con(i- 
ions in the faid indenture mentioned, conveyed the faid quay 
;r to the corporation of Penfancey to hold to them and their 
flbrs in fee-farm for ever ; and that by virtue of the faid 
in and fale, and of the ftatute of ufes, the faid corporation 
nc feifed in their dcmefne as of fee 5 then he fliews in his 
that the plaintiff brought upon the faid quay a (liip's cargo 
rley, containing 1 200 Winchejler bu(hels, to be exported ; 
Iwit he, as fervant to the corporation, and by their command, 
out of the fame fliip the three bu(hels of barley in the de- 
tion mentioned, as it was lawful for him to do by virtue of 
aid prefcription : the plaintiff replies, that the defendant 
the barley of his own wrong, and traverfes the prefcription \ 
:hereupon iffue is joined, and a verdidt is found for the de* 
mt in favour of the prefcription. 

nd now it was moved in arreft of judgment on tlie behalf of 
)laintiff' by Serjeant Belfield^ Mr. Banks, and Mr. Gould, and 
exceptions were taken. 

', To the prefcription : That notwithftanding the jury have 
1 for the defendant, yet that the prefcription is void in law, 

as 
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as being both uncertain and unreafonable, as to take a ccrta 
quantity out of an uncertain one, no body being able to fay ho 
much wa5 zfi'ip^s cargo ; and it may be a fmall or a large carg 
and three bufliels out of each fuch different cargoes can nerer 1 
a reafonable proportion ; alfo that the prcfcription is not proper 
pleaded, becaufe it is without exemption to zny perfons wha 
ever, and that it is well known tenants in ancient demefne siig 
be exempted, and fo are the precedents with refpeft to tolls ; al 
> that it was unreafonable in this, that a man might bring com 
order to be exported, and yet not export but carry it back agal 
in fuch cafe to take three bufliels would be unreafonable. 

To tliis it was anfwered by Sir Jc^n Stratigey Mr. GunJ, 
Serjeant Draper y and Mr. Henley y for the defendant, and refolv 
by Lee C J. and the whole court, that the word cargo is a nic 
cantile term, and very well underllood when referred to a (hi 
and is fufliciently certain ; and this cafe is very much like tl 
tafe of ilallage, the party bringing his corn to the quay haviu 
an eafement, the owner of the quay a damage ; fo in Lutw, 1515 
there was a prefcription for fo much money for fctting up a ftal 
in a fair, and for ground near the ftall ; and it was objeded thi 
was uncertain how much ground; but it was held a good pre 
icription, for the quantity of ground near a ftall is to be deter* 
mined by the ufage of the fair •, and the cafe in T. Raym. 233. 
is not like the prefent cafe ; for the objeftion of Lord Hale wa( 
there, that it did not appear what quantity of fait was in thefliip: 
and perhaps there might not be above two bufhels ; but in the 
cafe at bar, the quantity of barky appears ; and as to the man- 
ner of pleading this prcfcription without excepting any perfons 
if it ha4 been pleaded otherwife it would have been wrong, fo^ 
this is a general prefcription. 

The 2d exception was to the title made to the corporatior 
that tlie indenture of bargain and faje made by Richard Dana 
to the corporation, is only faid to be for the confideralion 
tlierein mentioned, whereas it ought to have been pleaded t 
have been in confideration of money, or for a valuable confided 
ation, and that nothing can psfs by bargain and Tale without 
pecuniary fatisfa£lion. i Lev. 170. I Rtp. Mildmay. 3 Lev.2'^2 
Mo. 569. 

To this it was anfwered and refolved by the court, that 3 Le^ 
233. was the only cafe cited like to this, and which the Chi* 
Juilice faid he did not well underftand ; that the cafes tatf 
tioned were upon demurrer, but this is after a verdid ; and it ^ 
further pleaded in this plea, that by virtue of the indenture 
which was made fo long ac:a as 16 14, the corporation enters 
and were feifcd, aiui therefore the poprt will intend there wa* 

goc 
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good and valuable confideration, efpecially as the plaintiiT bas 
not thought proper either to crave oyer of the bargain and fale, 
(of which there is a proferi in curiam j) or to demur to it, which 
be ought (o have done if he had thought it infufficiently pleaded ; 
md if it be not fo well pleaded as it might have been, he is noW 
too late after a verdi£t to take advantage of it *, it might have had 
soother confideration upon demurrer. Judgment for the de* 
fendant. 



M 



Rex verftis Bull. B. R. 

R. Lloyd moved for an information upon the Jlat. H, t;, r. 4. InibrmatiM] 
againft Bull for praftffing as an attorney when he was fo»^P'«^»<^- 
wdcr-SierifF; but it wai rcfufed, becaufe the affidavit upon ZtmJy 
which he moved only f wore that he pracStifed as an attorney, while he w« 
whout mentioning what particular afts he did as fuch, that ^^^^ 
Ac court might judge M'hether fuch a£ls were praftifing as an 
ittomey. Lee C. J. faid an information was granted againil 
WtHuJi^ under-lheriff of HuntingdonJlAre^ for the like offence. 



TRINITY TERM, 

18 & ig Geo. II. 1745. 



Walker ver/as Robinfon. B. R. ?^"l^ 

rRESPASS foraflaulting the plaintiff, (lopping his waggon,. Codf. 
. . and taking away a cart-rope : the defendant by way of ^^^^*^ 
|"J^6cation pleads, that Doncqfter^ the place in which, {jTr. is a baJafeJ* 
^^^^gh by prefcription, and that the corporation have a right when thr 
^^^U of all goods paffmg through the town, in confideration of ^5"^^^^^" 
^P^iring the ftreets thereof; that the plaintiff was paffing ftrt^jj^,. 
^oug}^ the town with his waggon loaden with goods, and the c. 6. 
-*J*5nclant, as coUeftor of the toll, demanded of him two pence ^ 
^^ the plaintiff refufing to pay it, he took the cart-rope as a 
^^fs. . The plaintiff by his replication fays, that the dcfcnd- 
^^^ did Hot demand the two pence before he diftrained the cart- 

rope. 
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rope, and thereupon ifliie is joined^ and a YerdiA is for the plain* 
tilF, and one fhililng and fjx pence damages. This caufe was 
tried before Mr. Juftice Burnett ^ who certified upon the ftaU 
43 EUz. c. 6. upon the poftea^ in thefe words : ** I dp hereby 
<« certify^ that the damages to be recovered in this a£lion do not 
<< amount to forty (hillings, but to one (hilling and (tz pencCj 
•* and no more." 

Bootie Serjeant came up h(l term, and moved for full colls: 
and now Poole for the defendant, in (hewing caufe, iuGftcdthat 
the plaintiff was entitled to no more cods than damages in this 
cafe, which is exprcfsly within the Jfat. 43 E/iz. c, 6. "Thati4 
«« any ailion perfonal brought in the courts at Wejtminjler not 
** being for any title to lands, nor for a battery, if it appear to 
" the judge who tries the caufe, and be fet down by him that 
<* the damages fhall not amount to 40/. or above, the court 
<* fliall not award colls to the plaintiff any greater or more than 
<* the fum recovered fhall amount to, bin lefs, at the difcrction 
<« of the court." It was infifted by the ferjeant, that there be* 
ing an afportavit laid in the declaration, increafe of cofts had at • 
ways in fuch cafe been given by the court. To which it was 
anfwered, that all thofe cafes were upon the cpnftruftion of the 
22 £5* 23 Car. 2. cap, 9* ; that where there is an afportavii^ the 
judge cannot certify upon that ftatute, but fuch cafe is withia 
the ftatute oi Ghucejler ; it does not therefore follow but that an 
afportavit may be within this ftatute 43 Eliz. 

It was alfo infifted for the plaintifF, that in cafes pf fpccial 
pleading, if a verdift be for the plaintifF, the court has always 
awarded an increafe of cofts. To which it was anfwercd, tlat 
there can be no legal foundation for'full cofts, unlefs the right 01 
freehold comes in queftion, or in Tifon ajfault where the battery 
is confeiled, for it would be doing contrary to the exprefs cnaft- 
ing claufe of the Jlai. 43 Eliz. And the cafe of Butler ani 
Reeves^ GilL Rep. 195. was upon the Jlat, Car. 2. In the cafe 
of Wiite V. Smith in C. B. Pofcha 1 744, for taking and canying 
away fand, there was a verdid: for the plaintifF, and lefs thai* 
40 X. damages ; and Willes C. J. certified they were the propel 
damages upon thisj/?^/. 43 Eliz,, and the court would not allo^ 
more cofts than damages, 

Jffoc//p Serjeant replied, that the ftatute of 43 jB/rz. as to tbi 
matter has never been put in ure, (before the late cafe in C ^ 
mentioned,) and that is a virtual repeal of it according to ^ 
Lit, 81.; and he faid, that xXy^Jlat^ 22 ^ 23 Car. 2. was a rcp^ 
oijiat. 43 Eliz. pro tanto. 

Lee C. J. — Although I do not remember that the^j/. 43 ^^^ 
c, 6. was ever put in ure, yet it is a fubfifting ftatute, an^ 
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:afe be within it, we muft judge accordingly, for I do not 
r that this court has any power to difallow ^Sts of pariia- 
:. This is merely a perfonal adlion, where no freehold was 
leftion, neither was there any battery, but only an aflault \ 
IS the judge who tried the caufe has certified that is. 6 J. 
be damages, I think there is nothing to take it out of tlie 
43 Eliz. 

n^it J ,ad idem, 

mntfin J.— This is a new cafe. I have heard it faid, that 
(latute of 43 Eliz, c. 6. bad been explained away, but ima- 

tbat arofe from its never having been put in ure. This 
te of Elm. was intended to explain the ftatute of Glouceji-er^ 
h was evaded by laying the damages in the cicclaration above 
, and was to enforce the true meaning of the ftatute of 
ceJUr^ and therefore ena£led, that if the judge would certify 
the damages given were the proper damages., and which tho 
ought to give and no more, fo that it might appear that die 
>n ought properly to have been brought iit an inferior couft, 

the fuperior court was to allow no more coils than damages, 
ifefs I think there are many actions, and that this is one of 
1, where neither the freehold may come in queftion, nor any 
*y confcffed or proved, very proper to be brought in a fupe- 
court, though the damages may not amouiit to 6d*^ for the 
turn of damages here are not fo much the matter in contro* 
r, as the prcfcriptJon and right to the toil. The ftatute of 
. and that of 22 Car. 2. are very different; ihtjirjl by ccr- 
ite deprives the plaintifF of full oofts, the other by certificate 
:les him to full coils. But notwithftanding I think this 9 
icr a£lion to be brought here, yet as the judge iias certified^ 
mot fee how this court can adjudge directly contrary to an 
)f parliament. The a£lion of battery was poiBbly put into 
lot 43 £//z., becaufe it might be then thought that fuch 
)» would not lie in the county court, and to be fure it wilt 
with vi et armisy but I do not know but it will lie without vi 
'nth. Fofter J. ad idem. And the rule to fliew caufe why 
plaintiff fliould not have full cofts was difqharged ^r tatam 
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Between the Parifli of Petroch in Devonflvire/;^^ 
Stoke Fleming, B. R. 

A ^ pa* jfNNE Giles was removed by order of two jultices from fV- 
Vound'ti troch to Stoke Fleming. Upon an appeal, the feffions ftate 

lerte tiUfti fp^ciallj, that Attfie Giles was bound by indenture as a poor parifb 
(without child, with confent of two jullices, to Rebecca Gregory' oi the* 
uyingoraXi parilh oi Petroch^ to fcrve from 1733, ^^^ ^*^^ thereof, till her 
and afllgned ^K^ o^ twenty-one (not fdid, or marriage, as directed by tbe^. 
over to an- 43 Eliz,); that (be ferved Rebecca Gregory under that indentvrr 
a^k^"* ^^^ years, till July 17, 1738, when Rebecca Gregory agreed wiA 
where ihe Philip Fowle of &0^^ Fleming to af&gn over to him her apptenticei 
fetftfiKved. accordingly Rebecca Gregory delivered up to Philip Fowkxht »■' 
dentttre, and by an indorfement thereupon ailigned to him all 
her intereft therein. That upon the fame day Anne Gi/ri, being 
then fourteen years old, bound herfelf by another indenture tcr 
Philip Fonvle to learn houfewifery, and to do fuch other bttfineb 
for hii^ as he fhould havt? to do, and ferved him from that timetitt- 
1744, in the parifh of Stoke Fleming, lliat the day before the 
order of two judices was made, the fedions vacated the indentoref 
of apprenticefhip, whereby the pauper was firft bound xoRekcc^ 
Gregory (but the court faid they could take no notice of iletf 
becaufe it did rK)t appear that this vacating the firfl: indentorc 
had any influence upon the two jbiUces in making thcif 
order). 

Mr. Gundry mov^d to quafti the order of the two jafficcSy 
l^, Becaufe the firfl indenture was not made according to tb^ 
43 £//z., which fays, that poor girls (hal^ be bound to femtilfc 
twenty-one or marriage^ and it is till twenty-one abfolutdfpr 
which is void# idly^ That an infant has no power to bind bo^** 
fclf, fo the fecond indenture is void; or if the firft indcDtur^ 
ihould be thought by the court to be well enough, yet there ca^* 
be no legal affignment thereof, (b fervice under one cr Other <^* 
thefe will gain no fetUement. 

To this It was anfwered by Mr. Stracey^ and adjudged bf tl*-^ 
court, that the firfl indenture is well enough ; ad only vbidabL^^ 
and it is flated there was an indorfement whereby Ribecca Gr^^ 
gory afTigned all her interefl and term to come in the apprentice' 
fbip, and the girl binding herfelf to Philip Fowle^ is only l^^' 
confent to go to ferve him. To be furc, ftriftly fpeaUng, an 9^1** 
prentice cannot be affigned over by law, except in London by tl^ 
cuflom. In the cafe of St. Nicholas and St. Petet's J^fwich^ ^^^ 
a boy was bound under the 43 Eliz. for four years and i^^^ 
them, the court held he gained a fettlement. So the order of *^ 
two juilices was confirmed, the pauperhaixvag gained a fettkiP^^^ 
at Stoke Fleming, where fiie laft ferved* 
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Rex viffyZ^J Gilbert. . B; R. 

tSEFENDANT was brought up by a haieas corpus^ upon Affiftlngin 
^ the return whereof it appeared that he was committed upon '»»»'•"« 
ike fat. 9 Geo. 2. for bf ing taken with fire arms in company with SJ!jone?by 
feveral other perfons fejonioufly aflembled, aiding and affifting the ftat. 
k the clandelline ruiuiing of poods j Mr. Smythe moved that he *^ ^^' *• 
nq;tit be admitted to bail, as being pardoned by thcjlat. 1 8 Geo, 2. 
But^rf«m/w— This offence is not par4oned by the ftatute, 
and the, defendant* if he thinks proper^ may upon his trial plead 
the ftatute ; but as at prefent advifed, we think this crime is not 
pafdoned by the i8 Geo. 2» fo the prifoner was remanded. 

Simmons verfus Parmenter & al. B. R. 

/^ASE upon a joint bill of exchange, one defendant is outlawed, Where the 
and the plaintiff declares againll the other fetting forth the ^Jefcndant 
<«itliwry } the defendant craves oyer of the original writ and g"e^^J'j„ 
'Word of outlawry thereupon, and then pleads nul tie! record, of a record 
^thout inferting the oyer which he had craved and had ; the which is fet 
^\nti,STcp\its quod hahetur tale recordum, and after the paper- decia"atioij 
oook was made up, it was moved by Serjeant Wynne and others he nwd not 
on die behalf of the plaintiff, that the defendant might be ob- P'^^^^^f'** 
Kged to infert the oyer (which he had craved) in the paper-book. *^ ^ ^ ^^' 
I Biit per cidriam -Such a motion was never known ; and if the 
f pkrintiff has a mind to fet forth the oyer or record of outlawry, 
, ^ njay do it in his replication ; for the party who has had oyer 
^aydoashe pleafes, whether he will fet it forth in his plea or 
*ot- fo the plaintiff then moved for leave to amend his repli- 
cation, by inferting the record of the outlawry, which was 
S^med upon payment of cods. 

Cited zLutw. 1695. and 2 Barnes 266. Weavers^ Co, v/JFure, 
^ ^arnes^ Spinls v. Bird, 66. 

, ^otcs When oyer of a bond is demanded, the defendant when 
^ comes to plead, fcldom fets forth the whole bond, but only 
^^^ obligatioQ or condition^ or fo much thereof as makes for hi» 
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Cooke verfus Berry. B. R, 

New trial ^SSUMPSFT opon a promiflbrjr note ; defendant pTcadcd 
never grant- ^ ^jj^^ j j^^ plaintiff acccptcd of fomc chefts of tea in fatisfaftion, 
ofevWe ce upon which ifluc was joined, and ther^ was a verdift for rhedc- • 
which might fendant 5 it was now moved on behalf of the plaintiff by Sir John 
^*Id ^^ &r^«j^^ and Mr. Crotvle for a new trial, upon an affidavit that 
the trial. *^^ pliuntiff toolc this to be a (ham plea, and that he had a letter 
under the defendant!s own hand, wherein it appears the defend- 
ant had difpofed of the tea to another perfon, and wherein the 
defendant fays he will pay the plaintiff his money due upon the. 
note, which better the plaintiff did not produce at the trial, think- 
ing the plea was a (ham, and that the defendant coi\ld notpoffibl/ 
prove it. 

In a fci. h. But per cuHam-^Ncw trials are never granted upon the motion j 
Off a jiTdg- Qf a party, where it appears he might have produced and givci 
^ndanc^as" "^^tcrial evidence at the trial if it had not been his own default, , 
a rcicafe and becaufe it would tend to introduce perjury, and there would ncfCJ. 
omits to be an end of caufes if once a door was opened to this. Suppofeift • • 
fliaU not ^ ayr/r^j^/r/W upon a judgment, the defendant has a releafc, he 
have an IS fummoned^ and has an opportunity of pleading it, and docs 
audita que- j^Qt^ j^g Q^^w ncver have an audita querela; this is a very ftrong . 
cafe at bar, for the plaintiff has notice of the defence of the de- 
fendant in his plea, and ought to have come prepared to falfify it 
aSalk. 653. at the trial. And Deiwifon J, faid, he remembered a cafe of a 
l^^' "' horfe plea, where the defendant pleaded he gave the plaintiff t 
' horfe in fatisfaftion^ plaintiff looked upon it as a horfe (or (Lam) 
plea indeed, but the defendant at the trial proved k a true plea. 
Rule to fhew caufe why there fliould not be a new trial wai 
difcharged. 



222. 



Barlow verfus Evans. ^ B. R. 

Sc-re fac'af q CIREfactas againfl bail upon a writ of error of a judgment in 
• agai.-ft b«il O the Common Pleas for certain damages, fettins forth that A* 

in error of a , - n n • i ^ i v /• J.nf 

judgment Tccovercd agninlt B. certain damages, and that the dcienaaDi 

jfor damages bound himfclf in. a rccognizancc in 19;^-/. to be levied uponkii 

'\(t\f to^ lands and chattels, in cafe the plaintiff in error did not profccot^ . 

ihcwcauie his writ of error with effeft ; then thz fcire facias commands tfc 

why the fheriff to give notice to the defendant ( the bail) to (hew caufc whf 

Sould^ot ^^^ plaintiff fhould not have exiecution of the damages aforejA 

have cxecu- according to the form of the recognizance aforefaid j the defend- 

tion of the ant demurs, and (hews for fpecial caufe that the word damflg^ 

feid^'lfd'not aforefaid is wrong, and that it ought to be debt aforefaid } *c 

iamdges. plaintiff jolus in demurrer. ' ' 
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Fordiotiht defendant infifted, that a fcire facias is a new 
Hon and in the nature of a declaration, i Injl. 290. b. And 
at if an a£lion had been brought upon the recognizance It mufl: 
ive been debt ; and here the demand is not of damages and cods 
the original a£iion, but of the fpecific fum of 193/- entered 
to by the recognizance, and fo prayed judgment that the fcire 
Ttas might be quaflied* 

Luke Robinfon for the plaintiff infifted it is well enough, for 
t fcire facias is for the defendant to (hew caufe why the plaintiff 
ould not have execution of the damages aforefaid, according to 
tform of the recognisance aforefaidy and the word damages may 
confidered only furplufage* 

But per curiam^-^This is upon a fpecial demurrer, and the 
Tticular defefl: in the writ is pointed out, which the plaintiff 
Ight have amended •, it ought to have been to (hew caufe why 
e plaintiff fhould not have execution of the faid debt of 193 /. 
cording to the form of the recognizance aforefnid ; and no cafe 
IS been cited to (hew that wherever a defe£l has been pointed 
It by a demurrer, that the court have confidered fuch fault a 
)rplufage, and they faid they thought it was not furplufage, 
idgment that the writ be quaflied. 

Douglas verfus HalL B. R. In Error. 

TRESPASS, afTault, and battery in the C. B. Not guilty, Quod cum 
vcrdidl and judgment there for the plaintiff below. Error is »" crefpafs 
ought, and upon the common errors affigned, it is obje<^ed for ^f^eraTCT-^ 
c plaintiff in error that there are two counts in the declaration, dia auj 
id both of them are by way of recital with a quodcuijty &c, which y'®*^ « c. B. 
crror,andcitedby Mr.S/f^ir^;?, 2-L^v.2o5. 2 BuIJI. 206. 2 Sho. aSaik. 636. 
'.295. 447. and Norman v. George^ Hi/, 4 Geo, 2. which was 
'fpafs, aifault, and battery in C. B. and ^rror after a verdidl 
r the plaintiff below, and was the very fame point as now at 
cbar, and he faid he was informed the judgment was reverfcd. 

Uraper Serjeant on the other fide admitted all the old cafes to 
as cited, but infifted that of late it had been otherwife re- 
kcd, and that the count might be made good by the writ which 
fct out in the declaration, and is affirmative ; and to (hew - 
*t counts in trefpa'fs are helped by the writ- part of the decla- 
fion cited l Sid. 187. and Pranklyn v. Reeve^ B. R. Mich. 
'^i 9 Geo. 2. error of a judgment from the C. B. in trefpafs, 
^t after the fetting out the writ in the declaration the plaintiff 
ttotcd for taking and carrying away divers-loads of dung and foil, 

H Z without 
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without faying of his the /aid plaintrjps^ and the cOttit hrfd 
was made good by the writ- part of the declanition* 

Lee C. J.— The Cafe of Norman and George was th^ very fai 
is this, but what judgment was given I cannot fay, or wbett 
any : but ' as at prefent advifed I think this declaration is tft 
enough ; it fets forth the writ, that the defendant waa attacke 
to anfwer the plaintiflF of a plea of trefpafs, wherefore with fore 
and arms, is'c, and then the declaration upon that writiip 
eum^ &c. the writ and count may be confidered as one, and \ 
think the ^tf^ir^ i;/ iff armis in the beginning i^ a fufficient am 
Jncnt. I Sid. 150, 187. i Lutttr. 1509. Cro. Eliz. 185,19! 
to (hew that the writ and count are one : upon the wbok, 
think the quod cum is helped by the quare vi isf armls^ &c. I i 
not indeed remember any cafe in thii Court by bill where tU 
fault has been helped.' 

Wright J. inclined to the fame opinion, and faid, that by tl 
note he had of Norman and George, no judgment was ever ^c 
in it. 

Denmfon J.— I am glad the court i^ inclined to get ovcrtl 
objeftion ; I heard the cafe of Norman and George fpotca t 
and the difficulty with the court was, that where any thing 
obje£ted as a variance between the count and the writ upona wi 
of error, they thought th^y could, not take notice of it witbo 
the writ was brought hither \ this ftuck with them at that tiir 
Where the writ is fet out in the declaration in C\ B. it ftiaB 
taken to be as fet out, 2 Vent. 153. 2 Lutw. 1 180. The pi 
fent cafe in fhort is this, that the defendant Was attached 
anfwer why he aiTaulted the plaintiff, then he counts upon 1 
writ with a quod cumj &c. I think we may reje£k the qtt^ic 
as furplufage, and why (hould we not do it as well as where 
man's name is miftaken ? it may be called a variance, but I iW 
it is a very immaterial one after the merits are tried. Pcrb* 
it might have been bad if the defendant had demurred to it, 1 
I am much inclined to think it well enough upon a writ of e« 
after a verdift. 

To be fpoken to again. 

But I fiappofe it was never fpoken to again^ the piaifltlf 
error feeing the court incline againft him. 
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Oufton vcrfids Hcbden. B. R. In Prohibition. 

RULE to ihew caufe why a prohibition (hould not go to the Prohibitron. 

court of Admiralty; the defendant Hebden being apart- where thero 

0VBcr of the fliip ScarbrS^ procured a warrant from the Admi* pan^wn\n 

; raltjr and arrefted her in port. • , ofaihip,thc 

owners of 

The fuggeftion for a prohibition fets forth the proceeding9 in ftj^es may 
f. ibe Admiralty, ftates the libel, which is, that this (hip was built arreft the 
at BcarirSf that the builder fold one third part of her in fixteen J^'J^^j^f * 
! .firts, retaining the other two thirds of her to himfelf, that the and^im^i 
• »boie(hip is worth about 500/. that the builder mortgaged his afxurity ti 
I iwQ thirds, and died, and that his widow and reprefetitative fold ^g^'^^^^j^ 
Ac fame abfolutely to Oujiotty who is now the maftcr as well as before they 
owner of two thirds: that this fale to Oujlon was made without fl>aii bcpef 
I 4c confent of the other part-owners, and without any fecurity JJ^^'^jt^^ ♦ 
r given to them by Oujlon : that he being mafter and chief part- ofporu 
owner, infifted upon going a voyage again ft the will of the other 
fart.owners ; that he refufed to pay them for their fhares, (they 
iefiring not to continue any longer part-owners with him,) or tp 
icUthe (hip and diftribute the money among them in propor^- 
tioQ; and then the libel concludes praying the (hip may be fold, 
<f that they may have fuch other remedy as may be thought 
fropcr by the Admiralty. 

Oujlon in his anfwer to the libel fays, that Hebdenh fliare is 
■not worth more than 50 /.j that the other parts arj^ worth 450 /. ; 
that the other part-owners agreed to his {OuJIoh\) putchafe, and 
<lid not infi ft upon his giving fecurity before the inftitution of 
^ fuit in the Admiralty ; and tlien he fays, that there is no 
. ^ch ufage as fet forth in the libel for the court of Admiralty t5> 
fell the fliip, and fays that he infilled the (hip (hould go the 
^^T^e, and it is fuggefted fox a prohibition that the admiral 
w« no jurifdi£tion in port. 

Ooftor Strapan agninft a prohibition —The fuit in the Admi^ 
'^Ity is inftituted againft the (hip and not the perfon, and it i& 
^}^J^r the admiral has jurifdidion in this cafe from many autho- 
ntiesj from the laws o( 0/eron trndci in that iiland by Richard i. 
J^nhecame from the holy land, Frynn ui. and he cited 
^^'^^ 4 Ann, c, i<J. as to.feaman's wages ; and feveral orders of 
^^Uncjl^ viz. of 14 December 1644, and in March 1665, and 
"^ Agreement between all the judges of £«^&W and the judge 
r^ ^^e Admiralty of 18 February 1632, which was confirmed by 
^ king in council, and ordered to be. i:e2vfter€^d among thcLr 
•^^c^-c a copy whereof is in Pry nn. 

^' ' ^^ m Serjeant 
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Serjeant Bootle of the fame fide— ^'^The defendant being a part* ; 
owner is in the nature of a tenant in common, and there is no i 
remedy for one tenant in common againft another at common 
]aw for difpofuig of the whole (hip, and fo is i ,Lev. 29. 
Lit. fee. 323, T. Raym, 1 5. And where there is noremcdf. 
at law, this court will not grant a prohibition to the Admi-. 
ralty. Vide i Roll. Abr. 530. C pi. 2* , i^ Ld. Raym. 223, 
Fitzgib. 192.' • 

Poole of the fame fide — This is not a common law queftioa^ 
touching property,' for the refpeftive fhares of the owners awBfc 
admitted upon the face of the pleadings ; but the queftion i^ 
concerning the exercife of property, and as this is a matter finr 
which no remedy can be had at common law, this court wHi 
not grant a prohibition ; courts of law can iiTuc no procefc t^ 
' prohibit wafte, and do not take cognizance thereof until after i* 
IS done. To fhew this fuit is properly inftituted, Skin, 23^* 
And there is no want of jurifdiftion, nor of a proper trial in tt<r 
Admiralty, and the fuit there is in rem and not in perfonapi. 

Sir Thomas Bootle for a prohibition — ^This whole tranfa3io«» 
appears to be at ScarbrSy from whence the /a// may come, and it 
is univerfally laid down in our books, that the Admiralty has »<* 
jurifdiftion of matters done at land, whether here^ orb^jon^ 
fea, and if a contraft be agreed upon at fea, and fcalcd aa«l 
finifhed at land, it is the fame as if the whole had been made ^* 
land ; they pray to have the fliip fold, the nioft that can bcd^a^ 
is only to oblige Oitjlm to give lecurity. 

Lee C. J. — Arc you willing to give fecurity ? 

Sir 7*. Bootle^^We muft take it as it appears upon the libr*5 
which contains more than the Admiralty has jurifdi£^ion of, vi^' 
it prays a fale of the fliip ; the cafes cited by the dofioronl^ 
fliew that the Admiralty has jurifdidtion concerning the layiii-^ 
of fliips in port, and injuries done to one another in port by laj^" 
ing too near, is^c. feaman's wages, ^c. but even in cafes (^ 
wages, if they are not in the common way, but by fpecial cot^- 
tradi at land, the Admiralty has no jurifdidion. As to tl»i^ 
orders of council, this court never did, nor ever will take notice ' 
of them, they are of no authority at all to a court or a jury, aifc-"* 
I hope never will reach tire jurifdiftion of this court ; and as i^ 
the agreement between the judges and the Admiralty, tbat is ^^ 
no authority at all. It is objected that a part-owner has no t*^ 
mcdy at law againft another, in anfwer. Carih. 26, l^ycdH^^^ 
was clear of opinion that one part-owner may have a fpcc ^- 
a6^!on againft another for hindering him to go out with the It'^ 
Vide 1 Ld» Raym, 227. 
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Mr. A. Fawkes of the fame fide — The original jurifdiiftion of 

the Admiralty is either by the connivance or permiflion of the 

common h^y courts. The ftatutes of Ric/:, 2. and //. 4. are 

only in affirmance of the common law, and to prevent the great 

p0Wer the Admiralty had jiot by the laws of Oleron : and the 

true reafon for their jurifdi«Slion in matters done at fea, is becaufe 

no jAiry can come from thence ; for if the matter arife in any 

place from whence iht pais can come, the common law will not 

fa6Fer the fubje£l to be drawn ad oliud examen ; and this is the 

true toUchftone to try \vhether the Admiralty has jurifdidion. 

12 Rep. 1 29. Roll, Ahr. 531. Owen I22. Brownl. 37. 

2 Iij!>lL Rep, 413. It appears Hebden^ at Scarbro^ before a notary 

public protcfted againll Oujlouy or any other perfon's navigating 

the ftiip out of the port of Scarbro^ by the 4th article of the libel; 

from whence rht pais m \y come \ and in cafes between man an4 

man the Admiralty has no jurifdiSiou. Cro. Ja. More 891. 

% Rep, ^g. Mo. ^\6. 

Whether the court of Admiralty can compel fecurity to be 

given In this cafe has been vexata qit^Jlio^ and that they cannot, 

ktHard.4Ti. Carth. 26. 6 Mod. 162. Though the Admi- 

^^t}f has no jurifdiclion, yet a remedy may be had in the Hall j 

^or in the c.^.fe of Cobb and Majlers in Chancery, before Mr. 

Juftice Parker^ who fat for the Chancellor, it was decreed that 

rte greater part-owners (hould not navigate the (hip until fecurity 

pven to the others. Mr. Hume and Mr. Law/on were both of 

counfel in that caufe. But fuppofe the Admiralty has a jurifdic- 

•»on to compel a fecurity, yet there is no fuch thinp prayed in 

^^ libel, which is only to fell the (hip ; and I humbly infill there 

^ ri<) court whatever can compel any man to part with his pro- 

^d'ty again ft his will- 

-C<'e C. J.-»-Generally fpeaking, the court of Admiralty has 
'^^ jurifdi£lion of matters or contradls done or made at land ; but 
Jiis particular cafe muft be determined upon' the whole cafe as 
• appears upon the pleadings. Now the libel concludes with pray-. 
^S that the (hip may be fold, fSJ'r. or that the party Ubdling may 
^'^^fuch other remedy gs that court Jljall think proper, I have no 
^Ubt but the Admiralty has" a power in this cafe to compel a 
■purity, for this is a proceeding in rem and not in perfonam s and 
^*s jurifdi^lion has been allowed to that court for the public 
J^cl^ as is CQn(irmed by the cafe eked from Fitzgib. where it is 
^^ that courts of law have allowed it. Indeed the Admiralty 
*^ tio jurifdiftipn to compel a fale, and if thry (hculd do that, 
^ might have a prohibition after fcntence, or we may grant a 
F^^ibition againft ftjling, or compelling the party to fell, or to 
V^ the (hares of the otht^rs; which was. agreed t > per totam cu-* 
^*:>3, and the ri^le as to that was made abfolute ; but as to com'* 
^5ng a fecurity to be given, the rule was difgharged, 

H4 
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Johnfon verfus Bridgwater. B. R, 



^ H E bill oi Middle/ex was returnable on Friday next after tt^^ 
^ morrow of the holy Trinity. The plaintiff's attorney d^*^ 



A fmall 
miftake in 

the dedara- livered a declaration to the defendant's attorney, intitled of irivi^y 
tion not a term, in the 19th year of King George 2. which the dcfendaa^ ^ 
^fd°^h°^*' attorney at the fame time told him was wrong, and ought to l3« 
judgment, Trinity term, in the 18th and 19th years of the king, (for tlr^^ 
and the roll ' eflbin-day was in the 1 8th year, and all the reft of the term intlr^^ 
^\\^ jpth,) and defired him to make it right, which he refufed to *^>* 
^ ' and proceeded to judgment for want of a plea. And now Btfwrfi 

moved to fet afide the judgment, infifting that there was nofuc^h 
term as Trinity term in the 19th year, and faid the like thiar^gf 
happened about the 7th year of the prefent king; and Lord Har-^t^ 
wjieke faid, it ought to be ftyled Trinity term, in the 7th and ft th 
years of the king. The court agreed it was Trinity term, the 
17th and 1 8th years of the king, and faid if the rule was right it 
would be well enough ; and the Mafter in court faying, that many 
declarations in this term were intitled in the 19th year^ they, 
thought it was top much to fet afide the judgment for this fmafl 
miftake, becaufe it might affeft many other cafes, and be of ^ 
great public inconvenience to many plaintiffs ; and difcharged the 
rule to fliew caufe. 



Behema verfus James. B. R. 

Copy of pro- A COPY of a latitat was ferved upon the defendant, without W* 
ccft ferved -Tl name to the notice at the bottom of the copy \ and it ^^^ 
dlikn^inVi »"oved by Mr. Hr/fey to <]uafh the latitat^ which was done /ff tot. 
name to the r«r.; and thcy faid it had been often fo ruled, -and that th^^^^ 
notice at the ^ Q^^^ 2. cxprefbiy rcquircs it* Fawcet for the plaintiff oppofca 
bar°*" itftrongly. - 

Smith verfus Davies, B. R, 

A freeholder ^ H E lord of the manor oiTootham in SuJJex brings this t\^CXrs 
is refufed a 1 mcnt for lauds, claiming them as copyhold. The dcfend^^^ 
fpea^the' ^® ^ freeholder in the manor, and claims the lands in queftiot^ ^^ 
roiis of the freehold 5 and the defendant moved for a rule to ihfpe£}: C*** 
manor in a court rolls of the manor ; but it was refufed per curianti and tl*^^ 
himfetfand" ^^^^* ^^^^ ^ ^^^^ ^^s ncver heard of; the plaintiff is ^^ 
the lord . obliged to afTift the defendant to make out his title ; aAd Lee C-^ J^ 
***"*^h Id " ^^^^' ^^^^ churchwardens, in a cafe lately, were refufed to iaip^^ 
*^^^ ° ' parifli books, where they themfelves were parties. 



[ 1^5 ] 



ICHAELMAS TERM, 

ig Geo. 11. 1745* 



Gulliver ver/us Wickett. B. R. 

> was an ejeflment, upon the trial whereof this cafe was Dcvlfe toa 
le for the opinion of the court. *^'''< «« 

'^ ventre fa 

, mere, where 

JFaith being fcifed of lands in fee, by his will of the 8th ^^* «^'^^ . 

tber 1686 devifed the whole to his wife JT^j/A^rm^ for her cxiftencl'^ 

after her death to fuch child as (he was then fuppofed And what 

feint with, and to the heirs of fuch child for ever, pro- ^'^^jyordsof 

It if fuch child as fhall happen to be born {hall die be- and wW 

age of twenty-one years, leaving no iflue of its body, of limiu- 

(ion of one third of the faid lands (hould go to his wife ^'?"' *"^ 

heirs, one third to his fifter Elizabeth and her heirs, and goci ween- 

' third to his filter Ann and her heirs. tory deviie. 

iftator died foon afterwards, leaving his wife, who was 
L child nor ever had one, and three fifters, Elizabeth^ 
d Maryy his heirs at law, to the laft of whom he only 
gacy of five pounds. The leflbr of the plaintiff claims 
2 wife and two fitters Elizabeth and Ann^ and the de- 
:laims under the other fifter Mary. 

rincipal queftion for the confideration of the cottrt is^ 
the devife over to Katharine^ Elizabeth, and Ann be a 
ife or not ; for if it is good, then judgment muft be for 
dff ; if not good, then one-third defcended to Mary, and 
for the defendant. 

afe was folemnly argued by Mr. Cormnyns for the plain« 
Serjeant Skinner for the defendant, Hil. 17 Geo. 2. and 
W for the plaintiff, and Bootle for the defendant, Trin. 
Geo. 2. ; and in this term Lee C. J. delivered the 
f the whole court for the plaintiff. 

Lii 
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Lee C. J.— The intention of the teftator upon the face of thS^ 3 
will is very plain and clear, and therefore it ought to Be fulfiUe. «d 
if bylaw it can. The devife to Katharine for life, with remaiEr-&— 
der to fuch child as niy wife is enfeint with in fee, wc are ^z^f 
opinion is a good contingent remainder to a fuppofed child -xtz 
ventre Ja mere ; and if there had been no devife to the wife Hor 
life, the devife to the child in ventre fa mere^ being in fuiU9^o^ 
would have been a good executory' devife ; but as in the prcfe "Knt 
cafe the devife to the child in ventre /a mere is after a freeho Id. 
to the wife, it is certainly a good contingent remaind^sr r. 
Sa!k. 229. Crj. Jac, 590. 2 Saunders 388. Bridgman 3. 
The devife being to the child and its heirs, if the will had ftc^p^ 
ped there it would have been an abfolute fee, but the provifo 
which follows has contracled it, and made it a fec-fimple cc^n^ 
ditional. 

jVent.4C2. But it is obje(Sed, that tlic provifo is a condition precedeiit-^ 
**^ 570' and that the birth of a child is a condition precedent ; but wc ar^ 
of opinion that the devife to the child is a limitation of a re- 
mainder. 1 Fern. 304. Poilex. 72. 3 Kei. 122. 2 Lev. 2r* 
I Fenf: 229. P^ge and Hayivard, Trin. 4 Anna : and by 
Holt C.J. — The word condition is to be confidered as a limit- 
ation, whereby it appears that it may be confidered as a limitatiiVlB. 
either where the devife is in t^il or in fee. 

Then it is further objefted, that- though it Is now fettled tha'^ 
a devife to a child in ventre fa mere may be gooA ab initio^ zti^^ 
take efFedl when fuch child comes into life, yet where it appear ^- 
afterwards that no fuch child ever was in rerum natura^ the dc?iO^ 
becomes void ex poJlJaEio. But in -anfwer to this it muft beol^-**' 
ferved^ that no cafe has been cited to fupport this, nor is thcr^^ 
any reafon for this difference, for we are of opinion, that whcth^ ^^ 
the limitation to the child never took efFeft, or whethe^r itdi^ ^^ 
and was determined, is the fame thing, as appears by the c^f^ ^^ 
cited I Leon. 297. 2 Leon. As the remainder to the child ncf^^^^ 
cojuld take place, the next devife over muft take eflFe£l, ZJj^rgQH^^ 
% Fern. 723. For taking the provifo to be a limitation, and ^ 
a condition precedent, thefe cafes amount to z, fi|ll an(wcri V^' 
therefore w.e are all of opinion, . 

•Note; The That the true conftru£tion pf this yrl^l is, that hcr^ is a gO C^^— 
Chief jiif- devife to the wife for life, with remainder to the child in cooti ^-^ — ^^ 
timcs^caflsd *gcncy in fee, with a devife over *, which we hold a good excepts ^ *^^^7 
this devife devife, as it is to commence within 21 years after a life in bcio J^^^\ 
nverexeca- j^^j jf ({^g contingency of a child never happen, then the '^'^^S^L-nc 
f^mettmes remainder to take efFeft upon the death of the wife, and ^^^.^ 

be- called it a »emainder (in delivering the opinion of the court) j fo that it feeqas to me •OC*'^ *^ 
whether they dec-rmbed iL an executory devife or a contingent jcauinder. 
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Bnmbe'r of contingencies are not material, if they are all to hap- 
pen within a life in being, or*a reafonable time afterwards. 
Judgment for the plaintiflF. ^ 

Andrews V. Fulham^ Trin. ii Geo. 2. B, R. The fame quef- 
tion was determined with regard to leafehold lands to be a good 
remainder in thirds 5 and in HiL 1742, in C. B., three judges 
in court, the fame cafe between Roe and Wickett^ held, that the 
devife over was a remainder depending upon a contingency 
which never happened, and therefore never could take effeft ; 
cited per Serjeant Skinner arguendo i contra, th^ prefent deter- 
mination. 



The Mayor, ?ffr. of Northampton ver/usWavd. B. R. 

'T'HIS is trefpafs for breaking and entering the plaintijF's clofe 2Stra.ia38. 
•* called the Bntchcr^row in the town of Northampton^ and ^^* 
eredllng a ftall there for a certain fpace of time ; the defendant wia^vc a 
by leave of the court pleaded three feveral pleas ; i/?, The ge- ftaii in a 
jieral iflue to the whole ; 2rf/y, As to breaking and entering the ?7^^"*"* 
faid clofe, erc£ling a ftall there, and permitting it to remain for Ucenfc For* 
the fpace of twenty hours ; he pleads, that the faid place where that purpoft 
the trefpafs is fuppofed to be done, is as well called by the name ^'"°/" ^^*. 
of A, as by Butcher-rowy and lies within the town of North- foii"^other-^ 
omptoriy which is a burrough by prefcription, and that time out wife trefpafs. 
of mind there has been a public market there for buying and ^**'" 
felling, l^^c. ; and fays there has been a cuftom time out of mind, 
for every butcher, being a freejnan of the to\^Ti, to eredl a Hall 
in the faid place to expofe his flefti to fale without paying for the 
fame, and avers that he is a freeman and a butcher, and juftifics 
entering the faid place, (being on a Suturday^ which was the 
market-day,) and erefting a itall for expofing his fleih to fale, as 
it was lawful for him to do, which he fays is the fame trefpafs 
mentioned in the declaration. 3^/y, He pleads, that as to pla- 
cirig the ftall there, and permitting it to remain 20 hours, that 
the town of Northampton is an ancient town, and that the locus 
in quo is within the faid town \ that there is a public market 
holden every Saturday in the locus in quo for felling of butcher's 
meat, that hfe therefore entered the fame place where the market 
was kept, with his meat, to fell the fame, and eredled a ftall for 
' expofing his meat to fale iii the faid open market, and laid his 
meat upon the ftall for felling it, which ftall he fays was ne-* 
ccffary for him for the expofing his meat to fale, as it was lawful 
for him to do, which is the fame trefpafs, life. 

As to the 2d plea the plaintiff replies with a protejlandoy and 
fraverfcs the cuftom. 

Aa ' 



io8 Michaelmas Term, ig Geo. II. 1745- 

As to the 3d pica, the plaintiff replies with a like proteflani$^ 
admits Northampton is an ancient town, that the Ibcus in quo U 
v^ithin itj and that a market is held there on every Saturday^ and 
fays that the corporation is feifed in fee of the faid clofe in 
which, ^c. and of the faid market, and that the defendant, 
without the licenfe or confent of the plaintiff, and of his own 
wrong, entered and erefted the ftall. 

Defendant rejoins to the replication to the 2d plea, and takes 
iflue upon the traverfc of the cuftom. 

And to the replication to the third plea there was a frivolous 
rejoinder, and thereupon a demurrer by the plaintiff, who (hewed 
for fpecial caufe that it does not appear that the defendant had 
any legal right to fct up a ftall in the market, nor had any leave 
fo to do from the plaintifl^ who is feifed both of the foil and 
market. 

So that there were two iffues joined to the country, viz. upon 
the Not guilty, and the cuftom, which went down to be tried, 
and a verdi£i was found for the plaintiff againft the cuftomi and 
alfo for the plaintiff upon the Not guilty. 

But as by law the defendant with leave may plead as many 
pleas as he thinks fit, and if any of them be a good legal defence 
for him, he muft fucceed againft the plaintiff j or if none of the 

Eleas be good, yet if plaintiff has miftaken his aflion, he cannot 
ave judgment againft the defendant ; therefore the defendant 
by his third plea having infifted that he had not only a right to 
come into the market, but alfo to fet up a ftall there, it being a 
public market, the plaintifPs replication was not a good anfwer 
to it, as he infifts, and therefore the demurrer was argued three 
times at the bar, viz. in Mich, term 18 Geo. 2. by Luke Robin* 
fon for the plaintiff, and Serjeant Draper for the defendant ; in 
Hilary term 18 Geo. 2. by Mr. Starkeyy poftman of the Exchequer 
for the plaintiff, and Willes the king's ferjeant for the defendant, 
and in Trinity term laft by Sir John Strange for the plaintiff, and 
Mr. Gundry lor the defendant. I heard and noted all the three 
arguments ; the fubftance of all of them being xroptained in th^ 
laft, I (hall only fet that down here. 

Sir John Strange for the plaintiff— There are two principal 
queftions arife in this cafe. 

I. Whether of common right every perfon in England mxj 
'come into a public market and eredl a ftall there ? 
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2. If he cannot do it, (which I (hall endeavour to (hew he 
cannot,) Whether an aftion of trefpafs is not the proper aftion 
in this cafe for the plaintiffs as owners of the foil ? 

Stallage and piccage are fo well known m the law, that they 
want no definition : but if it be of common right to ereft a ftall 
in a market, there is an end of them both : the common right 
that has ever been contended for, as to a markeiy has never been 
carried further tlian the coming into the market to cxpofe goods 
to fale ; if any onc/o coming will have zflall^ he muft pay for it, 
which \%Jlallagey and if he breaks i\iQ foil it is piccoge. The right 
to a market, and right to the foil^ are very different things, and 
Me may belong to one man, and the other to another, znd Jidllage 
znd piccage are incident to the foil ; therefore if the king grant a 
fair or market with toll certain, to one and his heirs, to Be held 
within land that is borough engUfby and the grantee dies, the heir 
at the common law (hall have tkit fair or market^ and the toll : 
the youngeft fon fhall have the piccage 2nd flallage with the foil, 
by the cuftom. Mo. 474. 

Piccage nnd /tallage are very different from toll, for toll is cer- alnft-. 220. 
tain, is payable by the buyer, and not unlefs there is a fale, and 
tnuft be by grant or prefer iption ; but piccage and Jiallage are un- 
certain, payable whether the goods on the ftall be fold or not, and 
ire due of common right to the owner of the foil, even where a 
new market is held or kept ; and therefore 9s I in fid the foil is 
no further appropriated to the ufe of the public, when a market 
Ls held thereon, than for liberry to any man to enter the market 
to buy and fell there, any perfon who wants an eafement, (as a 
fiall is,) niufl agree with the owner of the foil for licenfe to erect 
engy and if he eredls one without fuch leave, he is a trefpaiTcr. 

It appears upon this record tBat the plaintiffs are the .owners 
of the foil y that the defendant ercdled a /I all thereon without 
their licenfe, for it muft be taken he had no licenfe, he not hav- 
ing pleaded any; but however, it is averred in the replication^ 
that the defendant did it of his own wrong. 

If a man cannot fix 2 flail in a market of common right, it 
follows he muft make fome compofition with the owner of the 
foil before he can do it ; for if a man ufes my foil without my 
leave, I may maintain trefpafs againft him ; and an aftion of debt ' 
will not lie, for here is no certain duty or recompence, nor can 
the plaintiff diftrain, becaufe there is no certain demand. Cafe on 
an affumpftt^ or quantum meruit will not lie, becaufe there is not 
Iny contraEiy and thefe muft be grounded upon a promife, either 
expreffedy or fuch as the law will imply ; and as this was done 
without the plaintiff's licenfe, and of the defendant's own wrorig, 
which is confeffcd by the dcmuner^ there could be no contraEl. 

Stallage 
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Blcwnt'8 Stallage is a fatisfaQion to the owner of the /oil in a market j for 
Mhiihcf * ^^^ liberty of placing zjf all upon it 5' the plaintiflF is the owner 
Boyer verbo ^^ thc /oil here, and fo has a right to fuch fatisfadjidn, and there 
Eiuiiagc. is no right without a remedy. If, therefore,'neither dehty ajfuntp- 
Gklff ' ^/, nor quantum meruit will lie in the prefect cafe, nor the plain- 
tiff can diftrain, (as I have already (hewn,) tre/pa/s muit be the 
only* remedy. 

I (hall now take notice 6f what was faid of the other fide upon 
the former argument. It was faid, iy7, That as the law gives 
the defendant leave to come info the Aiarket to fell his goods, it . 
will alfo' give him every thing neceflary for the convenicncy of 
felling and expofing them to fale ; and that it appea^rs upon this 
record that ay/^// was neceffaryfor the defendant in ihe market. 

In anfwer to ihis^ it muft: be; admitted, that every perfon may 
come and bring with him to the market his goods to fell, but If 
he wants any conveniencies there'^ as a flail of lefs or greater di- 
menfions, he muft agree, with the owner of the foii for it, for if 
it were other wife, there would be nothing -but ftrife and confu- 
fion, inftead of peace in the market^ and the ftrongeft hand would 
cngrofs the large ft y//j//, and a few perfons might take up the 
greateft part of the fpace in the market^ and the owner of tht/oil 
have no adequate fatisfuclion : and as to z/all being abfdlutely 
neceflary for a butcher, he may have his meat carried about the 
market in bafkets, which would be as convenient to the public as 
if he had a ftall, which can only be for his own fingle cbnveni* 
cndy or eafement. 

The cafe of the (ix carpenters, . 8 Rep. was cited for the de- 
fendant, but is an authority for the plaintiff, for it proves that 
where one enters the freehold of another under a licenfe or legal 
authority, and afterwards abflfes that licenfe or authority, he 
thereby becomes a trefpafler ab initio. Where a man has a right 
of common^ and the /oil happens to be fo overflowed that he can- 
not enjoy it without digging trenches to drain it, yet if he docs 
dig trenches to drain it, the owner of thc /oil may bring tre/pa/s. 
I Sid. 251. . 

Another ohjeftion was,' that // being a public market^ thc/fil 
was dedicated to the public ufe ; in anfwer to this, I admit that 
no man can be a trefpafler for coming into the market, the /oil 
being dedicated for that particular purpofe of a market ; but if a 
man breaks the /oil (as has been admitted on the former argu-. 
ihpnt by Serjeant fVilles) he becomes a trefpaflTer, and fo he- is 
(as I infift) if he creds a ftall without the licenfe of thc owner 
of the foil, in the cafe of Sir John Lade v. Shepherd^ HiL 8 Geo. 2. 

. in an a6lion of trefpafs quare clau/um /regit ^ upon Not guilty a cafe 
was made for ,the opinion of the courts which dated that the 

• locus 
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hcus in quoy &c. was formerly the property of the plaintiff; that 

he. Tome years ago, built houfes and a ftreet upop it, and that 

part of the faid place near thcTioufes had, eyer fincej been ufed 

as an highway ; that the d^feudrint was owner of the lands join- 

• ing to this highway, which was only parted by a ditch ; that 

the defcndint laid a plank over this ditch by way of bridge, one 

end whereof refted upon hii own ground, and the other upon 

the plaintiff's, whtcb was now an highway ; upon the argument 

of this cafe it was very ftongly infifted, "that the plaintiff having 

made this an highway, the foil wzs dedicated to the public, and 

he could not now maintain 'tr.ffp:\fs- for thus laying the end of a 

•plank upon it (but whether the defendant might be liable to an 

indi£fcment for it, was another matter). Lord ILirJwith :k\\d 

the tubo/e court were of opinion, and faid, " That although it 

** was certainly adedication of the/?;/ tg the ufe oi thz public^ 

** fo far as the public might have ocqafion to pafs and repnfs along 

** this fireet or highway, yet that the plamtitf had not abfolutely 

** parted with the prOptrty of the foi/^ and to all other purpofes, 

** except the right of paffa^e to the/>;/i//r,,it is ftill the plaintiff's 

** ySnlf -and this was an ^nfetnent to the defendant, and if iiC will 

•* have it he muft. agree with the plaintiff for it :" and pertotam 

.^urianiy *' Trefpafs Well lies, and judgment was given for the 

** plaintiff." This is the cafe of th<j owner of the foil ; but in 

2t Roll. Ahr, 549, H p, I. he that has only the herbage of a 

forcft or clofe may have trefpafs, ns well as he who hath the land. 

Every man muft keep himfelf within his own privileges j for if a 

•^an bririg his cattle upon the common with an intent to agree 

^ox" them there, and having driven them thither, finds the common 

•*iot: yet fit, he becomes thereby a trcfpafler notvvithilanding he 

drives the cattle away again immediately, and although he mi^ht 

l^'^^rfuljy go himfelf to fee if the common was fittings i Roll^ 

Xt was alfo objefted, that if the defendant cannot fet up ^Jlallf 
*^ ^^\[\ be putting it in the plaintiff's power to deprive him of the 
*^^ncfit of the marhety which every man in England has a right 
^o come into, to fell his goods, and this would be a public in- 
convenience. In anfwer to this I would mention the cafe of 
coal-mines in the north, where if the owner of the mines wants 
J^ have a way over his neighbour's grounds, (though coal mines 
•^^ for the public benefit,) yet he muft agree for it with him over 
^hole ground he would pafs^. though it be never fo poor and 
'^^'^^^Cn; the owners of coal-mines have often made attempts 

if^**^^ in parliament) to break through thefe way-JeaveSy but 
P^^y never could prevail ;' for it is but reafonable, if my neigh- 
^^^x^ happens to find coals clofe by my lands, which makes his 

*^^tc of twenty times the value it was before, if he will have a 
^^y over my ground, which is of infinite benefit to hirp, that I 
**^^Uld have fome rccompencc^ for though rny ground may. not 

be • 
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be worth 2 d. per ann. before to myfelf, yet to my neighboik^ 
it may be worth 1000/. ^er ann. and if he will eome Ofcr j^ 
without my licenfe, my only remedy is trefpafi^ 

Du Frefne^^ definition of a (lall was mentioned before by Scr-^ 
jeant JVillesy that it was a Ration or place, (5*^. and that though 
a man might come to a market^ yet if he could not hare ^Jathrt 
or place to put his wares upon^ he might as well not have the 
liberty of coming into it at all ; to this, I admit he may have a 
JtatioUf with a bq/ket^ or fuch a thing ; but if he will have ajbtf, 
and take up a greater fpace of ground, he mud pay the ownex' 
of the foil for ic. It was alfo objeded, that the plaintiff ought 
to have made a demand of a fum of the defendant for /aUsyp 
before he could maintain trefpafs in this particular cafe ; 10 an-* 
fwer, I fubmit that it might as well be faid tliat in every cafe of 
a trefpafs a fatisfa£tion mud be demanded while the party £• 
doing the trefpafs ; fo he concluded for the plaintiff* 

jirgnmcnt Mr. Guttiry for the defendant — The defendant has averred 
^^^^ ^^' ^^^ a^fl// was neceflary for him for expofing his goods tofale^ 
and this, by the demurrer, is confefled j it is admitted I hafc « 
right to come into the market and bring my goods in order to 
fell them^ and by the pleadings that zjiall is neceflary j but it is 
faid, no man is obliged to find or provide me tlJIoU^ therefore 
I infift I have a right to ered a/j//myfcif. I fliall endcavottiP 
to anfwer Sir Jobrn and (hew, 

J/?, Thztjtallage is not due of common right } and 

zdly^ That trefpafs in this cafe is not the proper remedy. 

In order to the ijty I (hall give fome account of the origin o* 
fairs, and of the nature of /^//, piccage^ zn^Jiallage. 

Fairs and marlets are derived from the crown, and muftbcb^ 
grant or prefcription \ the public have an intcreft therein, and thif^ 
is the reafon why no man can have either y without licenfe fro^ 
the king ; and it is no uncommon thing in the law, for a pcrfo^ 
to have a franchife, and yet be only confidercd as a mere truft^^ 
for the public ; as in the cafe of a corporation, the grant to tH^ 
mayor may be for the benefit of the whole town j marlets we*^ 
originally granted to towns for the public good^ therefore thc/ir^ 
lie good is chiefly to be confidered. In former times the greater" 
part of the property of this kingdom was in a few great me^'* 
lords of manors, cities and antient towns, and it was for ^^^\ 
lord's benefit for people to refort to his manor, to take off aT*-**' 
buy the produce of his lands ; and for the benefit of towns "^P 
have people come to their markets, to fupply them with fu^^^ 
neccflaries as they daily wanted. 

5 Ic»^ 
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cannot find one judicial determination in all the book8> that 
lagc is due of common fight : that it may be due by grantor 
fcription, I admit ; but there is a great difference between what 
f be due, and what is heceffarily due : it Would be more rea- * rnft. 22^^ 
ible to fay, that toll is due of common right (which nobody ^^^"^^^ 
fay it is) than that (tallage 16, for he that has toll is obliged ' ^' 
ecp books, and to do other things. In 1 Lutw. 15 1 8. ftallage 
)nfidered as a kind of toll j and as to the cafe in Moor, oi 
tw6 brothers, where the market goes to the eldeft^ and the! 
(being borough englijb) to the youngeft, it does not follow. 
1 that J that ftallage is due of common right. If it be payable 
11, it muft be by cuftom ; fee Dr. Kenkeifs Paroch. Antiq^ 
^ar, verb. Stallagium^ that ftallage is a ctiftomary rent paid in 
and markets for the liberty of a ftall or ftanding ; and though 
ly fometimes be incident to market or fair^ yet it is feparable \ 
Hen, 2. granted to the tenants and merchants within 
lonour of W'aUingfordy ut quietijint de Thelomoy Staliagto, &c, 
the fecond point, that the defendant is not a trefpaflet : 

ippofflng (for argument's fake only) that ftallage be due as 
Sarily incident to the owner of the foil where a market is 
it muft be a certain duty, and not arbitrary, therefore debt 
lie for it, or the owner may diftrain ; and let the right to 
duty be but fixed, it muft be recoverabh upon a quantum 
f/, which of late yedrs hath been fubftituted in the place of 
iftion which was formerly called a fpecial a£tion of debt, 
is Called in the cafe of the fix carpenters, 8 Rep. 147. for 
iw to fay there is fomething due to the lord, and that there 
way to recover it, is a mcrt Jus vagunt; trefpafsis to re- 
damages for a tott, if any fum of money be due, this can« 
e the proper aftion. 

s admitted that every mnn has a right to come into a mar-* 
ith his goods to fell, and defendant has pleaded that a ftall 
eflary, which by the demurrer is alfo admitted, therefore!' 
ows, that every mart has a tight to ereft a ftalK If this 
not true, it would be in the power of the Dwner of the 
et the market be in whom you will, (and it may be in an-« 
perfon, as in the cafe in Moor^) to defeat the owner of the 
t of his profits thereof, by demanding fuch unreafonable 
for ftallage as would prevent every body, from coming to 
t who had any large quantity of goods to fell ; or he might 
and exclude whom he pleafed j and it might be worth the 
of one perfon to give the lord a fum to exclude all others 
fame trade, which would be quite contrary to the nature 
grant of a market, which is for die public good. 

L. I. I As 
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Afli^the bw gives a^ right to every man' to come to market --^^ 
fell bis goods, it wxU alfo give him the means of enjoying thee^^ 
of his coming there. In all cafes where a man releafes the me^na 
of coming at any thing, he releafes the thing itfelf; as if a^xnaa 
brings an a&ion upon a bond| and then releafes all a^ons, lie 
thereby releafes the bond. It is faid we muft a(k leave, that x& 
faying we have no right of coming into the market at all. if s| 
grant be to a duke to hunt, it extends to proper attendants upoa 
aim. The like points in 9 Rep, 49. 1 Sid. 430. Brtu hd^ . 
dentSf /. 8. 6 Mod^ 149. 

If the owner of the foil (hould take unreafonable (tanage,iD£E»- 
much that if he were owner of the market it would be a ifX-^ 
feiture thereof; yet if the foil and market were in feveral perfons^ 
an abufer in the owner of the foil would not be a forfeiture of tli« 
market. A grant to hold a market in another man*s foil woulcft 
be void : the wxnrds piccage and (tallage as well as toll aie iife4 
in all ancient grants of markets. In the cafe of an highwajf 
through the ground of the lord of a manor, the lord might »» 
well fay that toll is incident for going through it, as in tbi* 
cafe of a public market. If in the cafe of Sir John Lade (bebr^ 
cited) a bridge had appeared to have been neceiTary, theb?^ 
would have allowed it ; if there is any duty certain or uncertus^ 
it is impoflible to recover for it in trefpafs ; and there feems cO 
be no cUfierence between this cafe, and thatt where if a; xomt^ 
does not pay toll, which is a certain fum, he is not a trefpaflc^« 
Wigley V. Peachy^ Ld. Raym. 1589. This queftion has becnui*— 
der the conCderation of tbi$ court before, in Paf. 6 and IB/^ 
7 Geo. 2. ^antum meruit for ftallage, the like for toll, an^ 
another count for toll and ftallage ; ic was obje£bed that an 3^^ 
tion of ajfumpfu would not lie ; the court doubted as to toll a&^ 
ftallage in the fame count, becaufe toll is certain, and ilalla^ 
uncertain, but agreed that a quantum meruit would well lie w^ 
ftallage. Concluded for the defendant. 

judgnentof November 15, in this term, Lee C.J. delivered the opini<m:<^^ 
the court, tjjg whole court, and gave judgment for the plaintiff. And, ij^ 
it was refolved, that, by law, every man has, of common ri^'C^ 
a liberty of coming into any public market to buy and fell, wid^-' 
Out paying any toll, if it be not due by cuftom or prefcriptioa 
bkt if he requires any particular eafement or convenience, as ' 
ftali in the market, he muft have the licenfe of the owner of tl^* 
foil for that purpofe, if there be no particular fum fixed, by tl:^ 
' cuftom of the market for ftallage. If there be^ a fixed fum ^:^ 
dutv by cuftom, that cznnot be exceeded, but ftill he muft agr^^ 
with the owner of the foil. Speh Glof. verb. Staliangiator^ i. ^ 
^ijtationem {quodjlallum t2f botham vocant) in forts hahet^ ^-^ 
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fknr^Mms merciufn venundandarum gratia — S^ilihtt JtaltaHguiiw vd 
faci^it^ jinem cum prapo/ito {burgi) fecundum quod cum eo amvenht 
t^rw^ity ^el dabit Qbolum quolibet diefiri* From hence, and the cafi^ 
in X Ld.Raym* \/^^. it is clear the defendant had no right of 
ete^^ing a ftall without making a fatisfafiion for it to the oixraet 
ef the foil, and this is properly called (tallage ; if the pavement 
or foil be picked, or dug up, or broke, then it is piccage \ and 
ftalldge (hall go with the foil to the youngeft fon where ft it 
hr&Mdgh inglijhy though the market (hall defcend to the heir at 
toixiznon law. Moor 474. Toll can only be due by grant, cuf* 
torn 9 or prefcription ; and it was faid at the bar that ftallage 
waa a toll, s^nd fo called in fome books, as in Lutw. 1518. ; buf 
then it is a toW fui generis y and the owner of the foil is of com- 
mon right entitled to ftallage in a new ere£bed market, and the 
foil is no farther appropriated to the public ufe than that every 
ttOLTx has a legal right to enter into the market to buy and fell. 
Pcriwn. 82. 2 Inft. 220, 221. I Ld. Raym. 149. The Chief 
Juftice faid a market might not improperly be compared to a 

KHh church, whither all the pari(hioners have a right to go to 
^ .x- divine fervice, but have not liberty to furni(h themfelve^ 
with pews without the appointment of the ordinary ; and the 
ttafbn of the law being fo, is for avoiding confulion and diforder ^ 

In public meetings and aflemblies ; and that no cafe had beefk 
dtcd, nor could he find any in the books, to (hew that a maiij 
^ming to a market, had a right to ere£t a ftall without licenfe 
from the owner of the foil. 

Secondly, It was refolved, that trefpafs was the proper a£{i(ni 
ni the prclcnt cafe, and that neither debt nor ajfumpjii vC^oold He, 
ttc>r could the owner of the foil diftrain, becaufe there is not any 
pertain fixed fum or duty, or contra£l exprefs or implied \ thii 
IS tiot a nonfeafance but a misfeafance, and is fomething lik^ 
*!*« cafe of the (ix carpenters, where if a perfon enters lawfully, 
and afterwards mi(behaves, he becomes a trefpaffer ab imii0m 
8 -Rep. 146. 2 RoL Abr. ^61. G. i. Judgment for the plaintiff. 

Alcorn Executor veffus Weftbroofc. B. R. 

^^ECIAL aftion upon the cafe ; the declaration fets forth, that Special ac. 
. 'Whereas the plaintiff's ttfi^tot Manby delivered to the de- ^^^^^^'^ 
I^nidant a certain writing obligatory, whereby one Lord Vifcount ^j^ a^. 
*^rj^ became bound to him in 300/., £5*r. he the defendant, inifetode-< 
'P^n. payment of 22/. by 'the faid Manby to him, promifcd to }j^",P/^ 
^'Jji^hver the faid bond to Manby upon reoueft;, and that the „p!ln%y! 
^*^tidant, notwithftariding he was reqoefted, did not deliver mcntofmo- 
^^ bond to the faid Manby in his lifetime, nor to the plaintiff ^^J^^* 
'^S^ his de^th, to the plairitiff 's damage. The defendant pleads defendant. 

[?^^li afligned/ that defendant rcfaicd to deliver up the bond, and held «rdl enough, although it la 
J. •^id that the money wm. Pidd or tendered, H having beeo £ wwdf at the trial that the money waa 
'^^^tdandrefufed. 

1 2 non ' 
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mn offuff^f and upon the trial at Gutldhall before Lee C. 
the evidence to fupport the plaintiff's cafe was, that Matibj i 
pofited this bond in the hands of the defendant as a pledge 
fecurity for the payment of 22 /. (together with another fccuri 
that Manhy tendered the 22 /. to the defendant^ and demam 
the bond of him, which he refufed to deliver ; and it was 1 
je£led for the defendant at the trial that the evidence doth 1 
agree with the plaintiff's cafe, for it is not laid in the declarat 
that Manby either paid the 22 /. to the defendant, or tendei 
the money to him, and he refufed it ; and, 2<//y, that the bo 
is not rightly defcribed in the declaration, for there it n Lc 
Vifcount Gave^ whereas the bond depofited and proved to 
demanded was entered into by Lord Vifcount Gage. 

This was made a cafe for the opinion of the court, and « 

argued by Sir John Strange for the plaintiff: 1^, That tbcc 

dence given fulBciently proved the plaintiff's cafe; and he cit 

EfMenc^ Price v. Brown at GuHdhall^ before Lord Raymond^ after Hil 

term, 12 Geo* i. which was debt oii a bond conditioned fort 

payment of money at a future day ; the defendant pleaded d 

after the day and before the bringing the aftion he paid 1 

principal and all intered due thereon ; the plaintiff replied, tl 

he had not paid off all the principal and intered, and thereu] 

iffue was joined ; and it came out in evidence that he had 

paid the whole, there having been a fmall midake in calcolat 

Ifihefub- the intered; but it was at the fame time proved that the 

wr"^^*" fendant paid a fum in grofs, which was accepted by the plaii 

proved it is ^^ ^^^ fattsfaftion of all principal and intered due upon 

ruAcicQt, bond ; and though it was obje£bed that the defendant oughl 

have pleaded according to the truth of his cafe, viz. That he ] 

a grofs fum which the plaintiff had accepted in fatisfa£iion, 

my Lord Raymond over-ruled the objection, and faid the 1 

ftance of the iffue was with the defendant, and he had proved 

plea fufficiently. 

As to the 2d objeftion that it was gave in the declaration 
dead of Gage^ he argued that it was only furplufage, and m 
be rejefted, and it is Gage afterwards throughout, and the h 
will DC well enough fet out if this word Gave be left out; 
date of a bond need not be fet out in trover for it. Cro. Car. : 

Mr. Martin for the defendant infided, that the plaintiff 
mifconceived his aftion, and that there was no precedent ol 
ajfumpftt to deliver up a pledge in all the books, but the pr 
adion is trover or detinue (which latter is now much out of 
becaufe of the tedious proceTs as to garnifliment) ; but fuppc 
the prefent aftion will He, it mud be fupp9rted upon the fo< 
a fpecial agreement, and it is univerfally laid down, th^t c 
fpecial agreement mud be proved in every tittle as it is \ 
Cro. Jac. 583. I Leon. 241. 2 Mod. 279. 2 RqL Ahr. \ 
and many other cafes. 
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7,Jfyi He infifted that a recovery in the prefeot afliion upon 
his declaration cannot be pleaded in bar to another adion to be 
lid properly, according to the truth of the plaintiff's cafe j and 
be rule for pleading recoveries in bar is well laid . down in Si/ 
^9. Raym. 472. which is, that*^ where foe vcr the fame evidence 
.^ill maintain both the a£tions, tiere the recovery or judgment 
1 one may be pleaded in bar of the otbert but othc^rwife not; 
nd a bond given by one Gave^ is a different bond from (bat 
roved, which was by one Qage, 

Lpe C. J. — I give no opinion, but as at prcfent advifed think 
he plaintiff is well entitled to bring* this atlion in the manner 
le has done, and the evidence is fufhcient to fupport it, that the 
ender and refufal of the %^L amounts to payment, and Maftby 
id all he could. And as to the variation of Gave inftead of 
rdge^ it is Gage in the declaration throughout afterward ; and I 
;0 not fee why the yroxA Gave may not be rejedled. 

Upright ].^I fhould be 'willing to go as far as poCTible to 
ffift the plaintiff, but this i§ a fpecial adion upon the cafe, which 
»ught to be laid as proved j now upon the evidence it appears 
hat the cafe laid in the declaration wa$ not the plaintiff's cafe, 
►ut the tru6 cafe is, that ^df/?^^ borrowed of the defendant 22/. 
nd depofited the bond in his hauds as a collateral fecurity to be 
c-delivered upon payment of the 22/. and that Maftby tendered 
he 22 /. and defendant refufed to accept it and deliver up the 
»ond I now if this cafe had been laid in the declaration accord- 
hg to the truth, there could have been doubt th^ plaintiff ^ould 
lave been entitled to recover, but the tender and refufal is made^ 
10 part of the cafe. And as. to the variation, 1 think it a Yery 
naterial one, and difficult to be got over j however, I dcfire time 
:p confider, and give no opinion at prefent. 

Dennlfon J. — If a man agrees to buiU for another a houfe to 
i)C paid for it^ arid afterwards builds the houfe, in this cafe he ' 
bas two ways of declaring, either upon the original executory 
agreement as to be performed infuturoy or upon an indehitaf of" 
(^m^t^ or quantum meruit^ when the houfe is aftually built and 
the agreement executed. In the prt-fent cafe as the money was 
tendered and refufed I confider it as paid \ then the promife to 
deliver up the bond rifes by operation or conftru£lion of law; 
therefore, fays the plaintiff, I do not declare upon the original 
agreement, but upon the prornife arifing by operation of law; 
and as to the point of the variation, I think the word Gave may 
be rejcfted ; and there is fvifficient evidence to prove the bond 
defcribed in the declaration \% truly the bond in qucftion ; an^ 
it 18 well enough after a verdift, nowever it might have been 
ppon a demurrer, but as thefC (eems to be fome doubt in the 
fourt I |;ive no opinion. 
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Fofier }. inclined to be of opinion with the Chief Juftice, ati-^ 
DctmifoH for the plaintiff. 

The court took time to conGder, and afterwards, on the aSfczrh 
of November^ this term, gave judgment for the plaintiff unaiM — i* 
mouflyt diat this a£kion is well laid, and the evidence fupport^^d 
the cafe as laid, and that the word Gave was only furplulaK ^c. 
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SavU 71. Lutvi. 561. Poftea ordered tQ be delivered to 
plaintiff. 

Hannah Welford, Wife of John Welford, l?y h=r 
next Friend, verfus Hannah Bezelcy the elde- is 
Jofeph Bezeley and John Welford, Defendant- s. 
In Chancery at the Rolls, December 11, 1745— 

A mothei TTANNAH Welford preferred her bill to have a fpecific pc^ ^' 
^^^' *^h^* ^^ formancc of articles made upon her marriage with the d — »-^ 
Si^htw^ fendant John Welford^ fetting forth that in 1 730 a treaty of ma J* 




portion up©a riagc was had between the plaintiff and John Welford s and aftcs--*^. 
d^°"Jt ef ^^^^'^ meetings thereupon by all the parties, Hannah Bezeley t\^=^ ^^ 
ecutenorii' defendant, and mother of the plaintiff, in confideration of ffc^ ^^ 
party to the intended marriage agreed to give a 000/. as a marriage portio "^^^ 
onl'fctebCT ^** ^^^ plaintiff, to be laid out as fet forth in the articles} an ^^^ 
MmeMi" thereupon an indenture tripartite, dated the i8th of July i73C^=^* 
witnefs, this was madc and executed (with the privity and confent of the plain-^^^" 
ml!^zlT t'lff'^ mother) between John Welford of tht firft part, theplain--^^ 
daminwiit- tiff of the fecond part, and Jofeph Bezeley of the third part, re— ■^'' 
ing to bisd citing that the marriage was then agreed fliortly to be had bc^ — ' 
tween John Welford and the plaintiff, and that Hannah Bezeleygi^ri^ 
the mother had agreed to advance and pay 1000/. to be laid ouf^ 
in (lock, as a portion for the plaintiff, to the ufcs therein men- 
tioned, VI the .name of Jefeph Bezeley ^ that is to fay, to the uft 
of the plaintiff for her life, notwithftanding her coverture, andu- 
• after her death, in cafe the marriage took efleft, then to her' 
hufband, his executors and adminiilrators ; which deed was 
executed by the plaintiff her hufband, and Jofeph Bezeley the 
truftee, but not by the mother, nor was (he a party thereto, bijt 
was prefent at the execution, and (igned her name as a witncft 
to the fame. 

The mother by her anfwcr admits the treaty of marriage, and 
fays, that John Welford was reprefented to be in good circum-' 
ftances, and in confideration thereof Ihe agreed to give lOOoA 
for the plaintiff's portion, to be fettled on her, and that this was 
all the agreement that was before the marriage ; (he denies that 
the articles were made with her approbation, and fays, that at 
the time of the execution thereof ftie declared her diflike to the 
matdhj and was unwarily drawn in to fct her name as a witnefs. 
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nhc phihtiff proved that the mother bfeforc the marriage dc- 
•e<i (he wpttld give the plaintitF i coo /. with John Welford zi 
ortion, and that the anides were read over at the time of the 
cution thereof in the mother's prcfencc and hearing, and- . 
t ihe wrote her name as a witnefs thereunto. 

Che Matter of the Rolls — I am rery clear that the articled 
rht to be carried into execution ; and that although the mo^. 
r did not execute them as a deed, yet furcly her fetting her 
nc as a witnefs thereto is fome memorandum in writing, and 
Bciently takes this cafe out of the ftatute of frauds. The por- 
n was decreed to be placed out accordingly, with intereft 
m the marriage until this time ; and his Honour faid, that if 
r mother had already paid the money to the hufband, and Jic 
1 fpcnt it, yet (he (hould be obliged to pay it again, and mud . 
:e her remedy again ft him. Brown ^ Clarkey WUbrahamy and 
^l/on^ for the plaintiffs Floyer^ Noelly and JBicknell, for the de*. 
tdants. 
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igGeo. II. 1745. 



Williams verfus Wiils. B. R. 

pHE defendant was arretted by virtue of a iaiitat at thi Inadcdari, 
^ plaintiff's fuit, and being thereupon in cuftody of the (hcfiff ^ p°iJJnJ5ia 
Zkvonjblre^ plaintiff declared againft him in cafe upon feveral cuftody of 
:>inifes, complaining againft him, the defendant being in cuf*- .^« ^T^* 
iy of the flieriff of Devonjbire^ by virtue of a writ of latitat ^l^^^ ^ 
ling out of the court of the lord the king before the king liim- whofe fuit 
f, without faying at whofe fuit he was fo in cuftody. There ^ *• <**J**^- 
15 a general demurrer } and it was objefie.d by Agar Serjeant, *© (131^4 &^ 
\t thedeclatation was bad, not faying at' whofe fuit the defend- 5 w. & M» 
t was in cuftody of th^ flieriff 6f Bevon. Ford for tfie plaintiff <^- *»• 
fwer€d, that the objeflion- went to the jurifdi£kiott of the court, 
came too late after an imparlance^- and could. not be tsd^en 
)on a general demurrer. 

1 4 Z#< 
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Lfe C. J. —Before thc^/. 4^5 W. isT M. c. 21. ther? 
could be no declaration in this court againft a defendant in the 
cuftodjr of a (herifF, and the pradice was to bring an babioscsr* 
fus\ and fo turn him over to the marihal, and then to declare 
againft him 5 therefore, to prevent that cxpencc this aft wa^ 
made, and particularly enadls, that it fhall be alledged in the 
<|ec]aratipn iq what fheriiTs cu(lo4y the defendant i;> tpA 9^% - 
whofe iTuit. 

As to the cafe of Af orris and W/itiins, Lord Rayf^» i^6lf X 
have a note of it which \ have looked into : Tbat was debt upoi^ 
a bond : the qourt upon the fame objefiion a$ is made at preieni: 
i^pon a general demurrefi held, that it muft be alkdged in tko 
4eclaration at whofe fuit the defen4ant was in cuftody, as itwa^ 
btfote held ill. Hil. 8 Geo. i. in the cafe of Stanton and ByrfyM 
where the declaration (as in the prefent cafe) wag in ajfum^ 00 
promifes, becaufe not alledged therein at whofe fuit defendant 
was in cuftody ; and the court adhered to this ; but ^here it 
was in an ajiion of debt, as the words of the declaration were 
df phcho quod reddat el fo much money, that was conftrucd to 
mean at the plaintiff's fuit, the plaintiff complaining by his de- 
claration that the defendant was in cuftody of the (heriff of ^. iti 
a plea that he render to him^ which was as much as to fay he w3^, 
in cuftody at the plaintiff's fuit ; therefore as the ftatute has 
phalked out this particular manner of declaring agaiftft a prifoncir^ 
k cannot be deviated from. Judgment for the defendant ^^C* 
tot am curiam. ' ' 



Crefley verfiis ICell and others. B. R. 



'T'JIESPASS, affault and battery ; judgment by default, ai^ ^ 
•*' upon the writ of inquiry 20/. damages were affeffcd, a^ 



Spec'.al bail 
jiliaM not be 

debt'upon" ^^"^ p'ounds cofts taxcd. The defendant brought a writ of c 
judgment in ror, arid whik that was pending ^bp plaintiff brought an a£lio 
thorh "P°" ^^'^ judgment, and made an affidavit that 30/. was due t 
•bovlipi.' bim thereupon, and held the defendant to fpecial bail, who na 
damages; moved by . Ldwfin that commoii bail might be only tal 

Morion for the plaintiff iqCfted that this judgment was a rccor 

pf a d^bt. '^ ^ ^ 

Rut per Denmfqn and Fojler Juftices only in court— "Where 

judgmetit is not for an original- 4cbt or fum due above loL th • 

court will 'not hold defenc^an^ to fpecial bail, .and the dcfendai:'"^ 
was difch^rged upon common bail, and declared they were fg^ 
difcpuraging thefe a£l:ions oil judgments, and that proceedin^^ 
^ thjs fuif Oiight to fta^ while the writ of error is( depending* 
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jx verfus the Inhabitants of thePapIh of Bray. 
B.R. 

'OSEPH Gold came with his wife by certificate from the Certificate- 
parifh of Shottejbrook to the parifli of Bray^ and thiere had a Jp^" lia« « 
born who lived there until he was 20 years old, and ^hen wKoiII^ 
:d hinifelf to, and ferved a mafter a year in Braj^ and h^d till 20 yeart 
gained any other fcttlement in Bray. James the fon became f"^ andtheii 
rgeable, and by order of two juftices watf removed to twTgai^'* 
tte/brook : Shcftte/brook appealed, and the feilions quafiied the the (on no 
er of the two juftices, and fent the pauper back to Brays Settlement. 

now upon confidcring ihjtJiaU 9 to* ?o ^. 3. r. 11. which 
fts, that no perfon or perfons who come in by certificaitc 
!1 be adjudged to gain a fettlement by any ad whatfoevcr, ex- 
t he rents 10/. per atin. or executes an annual office* The 
rt held that James the fon of the certificate-man was equally 
bin the ftatute with his father, and that the hiring and fervice 
his cafe gained him no fettlement 2it Pray s fo the orde|r of 
ens was quaihed^ and the order of two juftices cpnprmed. 

Anonymous, B, R. 

Third perfon makes afiidavit in order to hold defendant to what U an 
Tpecial bail, "That he was indebted to the plaintiiFin 800/. improper 
» appeared by an account ftated and under the defendant's hSd*baa** 
vvn hand." Mr. Henley moved that common bail might be 
'pted : and ^frri/n^z/w— This affidavit is not fufficient, for 
plaintiff may have been paid the debt, and this account may 
Hfcharged for any thing the perfon knows who makes this 
^^vit^ fo common bail was oi^dered. Notes fuch affidavit is 
'Vhen it fays, " As appears by fuch a note or bond^" toV, 

Leafe verfus Box. B. R, 

IBT upon a bail-bond affigned to the plaintifF. The defends Profert not 
ant demurs, and afiign's for caufe \ i/?, That it is not aver- "^^^^^y » 
^r fct forth in the declaration that the indorfement was attefted ^ ^^\^^ 
tyro credible witneifes y '2rf/y, That the names of the two wit- meat of 1' 
^s are not fet forth in the declaration, and there ought to be *>*»i-boiMi, 
"^efert in cur. of the affignment. Serjeant Belfield for the de- n2nb!^wi 
dant— The names of the two witneffes to the indorfement thereto ne- 
;lit to have been fet fortli, becaufe the aft of parliament di- "flary tb he 
ts, thgt the affignment fhall be made by the (herifi^ under hi? [he dc'Ju^, 
^<i ^d feal in the prefence pf two credible witnefles ; and it i? tion. 

neccflarjF 
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neceflary to fet forth the names of the witnefles, becaufe upon 
qffignavit vel non if one of the witncffes be infamous, then it is 
not aiBgned according to the ftatute^ which fays they are to bi 
credible witnefles. \ 

Draper Serjeant for the plaintiff— ^Thefe two objefiions k?e 
been made and over-ruled twenty years ago, and often determined 
that there is no occafion to fet forth that the indorfement was 
attefted by two credible witnefles, nor to make any ^r^^ of the 
aflignment, nor to fet forth the names of the witncfles. The 
aflignment of a bail-bond is not a deed, fo no need of a pnferi 
thereof, no more than there is to make a prafert of an award ; 
but if zprofert was neceffary, there is a profert made of the bonds 
the indorfement being upon it is fufficient. The ftatute docs 
not fay that the witnefles fhall fign their names as witneffes to 
the afEgnment, but only fays, that the fherifF (hall afBgn the 
bond m the prefence of two credible witnefies. 

Belfield in reply^It Is faid the aflignment is not a.deed, but 1 
think it is more than a deed, for by a deed a man cannot affign ^ 
chofe in a5lion legally, but by this the fheriff is enabled to alliga ^ 
chofe in aSiion. 

Wright Juftice — It is averred in this declaration that the (hentf 
of Southampton afligned this bail-bond by indorfement upon th^. 
faid writing obligatory^ and attefting it under his hand aad fe^^ 
in the prefence of two credible witneffes \ the fame objedioi** 
RoJlifiMi V. were made irt Rolllnfon v. Taylor ^ Trtn, 13 Geo. i. where it w^^ 
Tayiof, (hewn for caufe of demurrer, that it was not averred that tk^ 
13O.1.S.P. affignment was attefted by two credible witneffes, and that thcr'^ 
was no profert made of the indorfement; as to the ly? k w^^ 
anfwered and refolved, that as it was averred thac the afEgnmcr^^* 
was made in the prefence of two credible witneffes it was w^ *? 
enough ; as to the 2dy that there being a profert of the bozMc' 
that is a profert of the affignment alfo ; but there is anoth^^ 
reafon, *and that is the affignment is not a deed, fo no pnfert "^ 
neceffary ; the anfwcr as to the fctting forth the names of d:::^ 
witneffes is, that the ftatute does not require it. Denmpm ai^* 
i^^^r Juftices of the fame opinion \ and judgment for th^phii^^ 
tiff. The Chief JufUce abfent. 

Harding vcrfus Holmes. B. R. 

t>ep«tiut. *r\EBT upon bond : the defendant demanded oyer of the COd^ 
^^ dition, which was for the performance of za award, tSk^ 
pleaded that the arbitrators made no award ; die pfauntiff replied^ 
and (hewed an award, and the non-perfermance dieteof 1^ de^^ 
icndant in non*payment of 16 A 13/* awarded to the phuBtiff^ 
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the defendant rejoined, and faid that there was other caufes be- 
tween the parties depending, as a caufe of adion for 4/. 41. and 
mother for a gun, and that as the arbitrators had taken no no- 
rice thereof it was no award : hereupon the plaintiff demurred, 
ind the defendant joined in demurrer. Now Ford for the plain- 
riflp iniifted, that the defendant in his rejoinder had departed from 
lis plea, and cited i Sid. i8o. as in the very point. 1 Luiw. i8a. 
I Lev. 85. 127. Ray. 94. The court were inclined to give 
udgment for the plaintiff ^ but Poole for the defendant prayed it ' 

night ftand over till next term. 2 Saund. 1.88. cited by Dennifon 
f uftice as in point for the plaintiff. Adjournatur. Afcerwards in 
Trin. 19 Ssf 20 Geo. 2. Poole for the defendant gave it up, and 
Ehere was judgment for the plaintiff. 

Lowfield and Satchwell. B* R. 

DEBT upon a bond: the defendant craves oyrr of the condi* Debt upon 1 
' tion, which recites, that whereas Thomas Taylor hath fued )^^^l^^'^' 
3ut and delivered to R. Wejlhrook mayor, and R. Ladbrook, &c. in the Huf- 
beriffs of London^ the king's writ to corre6k the errors in the re-* tings, and to 
:ord of a judgment in one of the city-courts, between Tkontat p^^ ^oft *t* 
Taylor and Ann Lock : now the condition of this obligation is judgment be 
iich, that if the faid Thomas Taylor (hall profecute his faid writ affirnaed. 
>f error with effeft, and (hall fatisfy and pay the faid Ann Lock ^i"JJ,"^ 
;he damages and cods within fourteen days next after the aiHrm* profecuted 
ng the faid judgment, that then the faid obligation fliall be void, with effect, 
xrhich being read and heard, the defendant pleads that the faid fu^'^gnt^^* 
nomas Taylor hath profecuted his faid writ of error with cffcdl:, not yet 
md that the faid writ of error is ftill depending, and that the affirmed. 
udgment hath not yet been affirmed. The plaintiff replies, that Jhattht^wSt 
ifter the fealing and delivery of the faid writing obligatory at the was non- 
:ourt of Huftings holden in Guildhall in the city of London^ ac- PJ°^«? «« Ae 
:ording to the cuftom of the faid city, on Monday next after the Dem'u"r«r 
Feaft ot S/. John the Baptifly the faid Ann Lock appeared, and the and objeAed 
faid Thomas Taylor being folemnly called did not appear ; there- ^^^^ " <*oc» 
Fore it was conGdered that the faid Thomas Taylor fiiould take before whoin 
nothing by his writ, and that the faid Ann fliouki go without theHuftings 
day : the defendant demurred to this replication, and (hewed for ^®!^^**f . 
capfe, ijly That it does not appear before whom the court of ^^^ f^J^^ ** 
huftin^s was holden at the time of giving the judgment; idly^ that the writ 
Becaufe it does not appear whether at the time of holding the » p'^a- 
faid court of Huftings the faid writ of error was returnable : the 
plaintiff joined in demurrer: upon the ly? argument byJSir^^A/« 
fttrange for the plaintiff, and Serjeant Draper for the defendant, 
the coHft {abfente Lee C. J.) gave judgment for the plaintiff. 

Wright 
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^ Wright J.— As to the ijl objedion, it is fet forth that at tfc--^— 
court of Huftings holden at Guildhall on fuch a day according <^^ 
the cuftom of the city, {5*^. which is well enough, and is agr^^^ 
able to all the entries. Raft. Enu 303. a* 334.,^. 

In anfwer to the 2d objedion the defendant in his plea fa.^ ^ 
that he hath profecuted the writ with effed, and that it is no^^ 
depending, which (hews that it is returnable ; but beCdes tlif^^ 
if it really were not returnable, it cannot be taken advantage 0/ 
in this adiom 

Dennifon J.~'fhe condition of the bond is of two things tofy^ 
done ; \ftj To profecute the writ of error with cfleS ; 2d, '17« 
pay the damages and cofts within a certain time, if judgment Ix 
affirmed. The defendant in his plea fays he has profecuted tl»< 
writ of error with effe£l ; but to difchar^e himfelf goes on ar»^ 
fays that the judgment is not yet aflirmed. The plaintiflFhas r^* 
plied the record of the court, that at the court of Huftings hoMc'B 
according to the cuftom of the city, there was a judgment th^* 
the plainti^in error (hould take nothing by his writ, and thatt!^^ 
faid Ann (hould go without day prout patet per reeorium, Tb^ 
objefiion is, that this court was not properly holden, as beics£ 
coram nonjudice^ but that cannot be made a queftion here, in »^ 
action of debt on bond ; but if it was improperly holden yo^ 
muft bring error in that caufe ; hut it is well enough, being al— 
ledged to be holdeA according to the cuftom of the city. As t:<^ 
the 2d obje£tion ; it would be very ftrange for us to prcfiiirm^ 
yhat the writ was not returnable. If the defendant had rejoined 
put tie/ recordj we (hould have feeu how the record was ; but sb ^ 
the matter now appears to us upon the pleadings we muft take i^^ 
to be right, it being faid to be according to the cuftom of thfc-^ 
city. Fofter juftice of the fame opinion. 

Pond verfus King. B. R, 

Proceedings 'T^HIS was an aftiou upon a policy of infurance tried at GmC^^ 
by confcnc 1 yj^// Londofiy at the fittings after laft Trinity term, before L^ ^^ 
pfaintiff% C. J. the jury found a fpecial verdift, which is drawn up; b"*^^ 
death, and fince the beginning of this term the plaintiff died. Sir Jo^^^ 
jhejudg- Strangle now moved that a rule might b^ made by confent of ^^^ 
^^tt^zixn Richard Lloyi, counfel of the other fi4e, that to prevent the ^ ^- 
luft lifecjme. pence of another trial, whatever judgment the court (hallgS-"V« 
might be entered as a judgment of the firft4ay of this term, »-^ 
that no writ of error in fa£t (hould be brpught^ wiiich was ^^ 
dered accordingly. ' . . . . ^ 
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€ King and the Juftices of Peace of Middlefex. 
B.R. 

R Join Stra?ige moved for a mandamus to be direflcd to the Mandamu* 
juftices of peace of the. county of Mtddlefex to fwear Wm. [°J|^^^"^" 
'T late ovcrfeer of the .poor of the parifh of 5/, Andrew above Middlefex 
bars and S^ George the Martyr m the faid county, to the to fwear an 
:hof his accounts, upon an affidavit made by C^rr that he hhlccouncj 
. delivered in an account to the juftices, and was ready to accnrdiog to 
tar to the truth thereof according to the ftatute of 17 Geo^ 2. ftat.i7G.«. ' 
;8. but that they had refufcd to fwear him to it. courfc/* 

>ir Richard Lloyd for the juftices oppofed it, and fhewed for 
.fe that when Carr delivered in his account, it confifted o£ 
fs fums, and that the juftices alked him fome queftions touch-t 
; the particulars, which he refufed to anfwer, and therofora 
:y refufed to fwear him to his account. 

Wright J.— This court has two jurifdidiions over juftices of 

^cc; i^, To punifti and reftrain them when they exercife a 

ifdiftion which they have not 5 adly, To compel them by 

ndamus when they refufe to do what they by law ought to do. ^ 

is motion is founded on ^z Jlat. 17 Geo. a. ^.38. which re- * 

fcs the juftices to do a thing which they have refufed to do. 

he juftices apprehend that this^^/. has not repealed thtjlat. 

Eliz. as to overfeers' accounts, they may return that matter 

«i the mandamus^ and then they will have the judgment of the 

i"t whether they are obliged to fwear Carr before he has ac- 

tited according to tht Jiat. 43 Eliz, but we cannot refufe to 

^t the mandamus^ for it is a motion of courfe. Dennifon and 

^*- of the fame opinion that it was a motion of courfe. Man-^ 

'^j granted. 

■ Watkin Williams Wynne, Baronet, ver/iis 
Middleton, Sheriff of DenbighQiire. In the 
Exchequer-Chamber. 

"HIS is a fpecial aftion upon the cafe upon the ftatute 7 £3* 8 An aaion 
ff^. 7. c, 7. for preventing falfe and double returns of mem- ^^'^^^^f 

^ r ' 1. 1 1 • • 1 1. return of a 

•s to lerve in parliament, whereby it is an>ong other things member of 
lAed, that the party grieved (to wit, every perfon that (hall be parliament 
!y eledled to ferve in parliament for any county, i^c*) by fuch ^^^ '^ ^ 
fe return may fue the officers making the fame in any court double da^ 
Wejlminjlery and (hall recover double the damages he fhall ^n^^ *'« 
lain by reafon thereof, with his full cofts of iuit. South'' 

founded on a law chat it poud^ fo within the ftatutes of jeofalli. 

This 
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This a£lion was commenced in the King's Bench. The de^ 
claration fets forth the writ for eleAing a member for the county 
of Denbigh^ by which the (heriflF was commanded to proceed to 
an eleftion ; that it was delivered to the defendant being (heriff 
before the return thereof; that he proceeded in order to an ekc- 
tion ; that the plaintiflF and one J. MidMeton were candidates % 
that the plaintiff had a majority of votes \ that the defendant 
made indentures between him and J. M. the other candidate^ 
and returned him to parliament, whereas it is averred xhztj.ifm 
was not eleftedy but that the plaintiff was eleAed ; that two pe- 
titions were prefented to the Houfe of Commons, one by tb^ 
freeholders of the county, the other by the plaintiflF himfelfj that 
the Houfe thereupon refolved that the plaintiff was duly ekfiedj 
and ought to have been returned, and ordered the return tob^ 
amended, and the plaintiff 's name to be put in the indenture * 
and this is laid to be contrary to the form of th6 ftatute, and t:o 
the damage of plaintiff of 6000/. Upon Not guilty the cauf^ 
was tried in the King's Bench, where the jury gave a verdift fo* 
1400/. damages, whereupon that court gave judgment for tl»^ 
plaintiff for 2800 /., being double the damages found, and fo^ 
414/. cofts of fuit, which faid damages, cofts^ and chafg^^ 
amount in the whole to 3214/./ and the judgment concliid^* 
thus, and the defendant in mercy, 

A writ of error is brought in this court, and two fpecialerro^^ 
arc aflSgned j ift^ That there is no venire facias; arf, That thc^r^^ 
is no dijlringas juratorum^ and then the general errors are a.^^ 
jigned : two certiorari s have iffued, and the court of King^^ 
Bench have certified a venire facias and a dijlringas^ and theju^^y 
appear to be of the body of the county^ and not de vicineto: the tiB^ ^^ 
particular errors are out of the cafe, a venire and a difring^^-^ 
being both returned, therefore this cafe comes before this ecu '^"^ 
upon the general errors onlv, and was three times argued in tt"^-^ 
;noft folemn manner, and tne laft time by tfic Attorney-Gencir ^■•- 
and Mr. Evans, before WiUes C. J. of the Common Ple». ^j 
Parker Ch. Baron, . j^bney and Burnet Judges of the C. A, ar»^ 
Reynolds j Clarke^ and C/ive Barons, and this term Wil/es C, Jr " 
delivered the opinion of the court. 

JFilles C. J— The firft objeaioti taken by the plaintiff in cir^ 
is, that the Jiat. 7 W 8 ^F". 3. c. 7. is a penal law, aqd except^** 
in the 4 55* 5 ^^nn. c. 16. and therefore the venire ought to hat^^ 
been de vicineto, and not de corpore comitatus. We think that tlr» ^* 
is not a penal ftatute, but if it be, it is alfo a remedial law; b sit 
fuppofing this be a fault, it is cured by the^j/. i6£5f 17 Car. ^« 
r. 8. and we have no doubt at all but it is cured h^Jlat. 5 Geo. >• 
r. 13. which onads, that no judgment fhall be reverfed for anf 
defe^ in form or fubdance in any bill, writ, bfc. fo that, he tbi^ 
a fault cither in form^ or fubflance, this ftatute cures k. 

The 
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Tbe.a^obje^lioa is to the form and fubftance of the judg* 
Mot. ift^ To the form, that it is not faid to be given fecundum 
J^mmam^aiuti, btit we are of opinion that as the declaration haa 
fct it forth to be a matter done by defendant contra formamjlatuti^ 
it urottld haVe been nugatory to have added it again in the judg- 
i^nt; the ifTue to be tried was, whether the defendant was 
guilty againft the form of the ilatute ; the jury have found him 
fo^ and therefore the judgment is fo too. a^/y, To the form and 
fubftance both, viz> that it concludes with mifericordia inftead 
of capiaturs though we do not all agree that this is right, yet 
the greater part of us agree it is, for in all a£tions of trefpafs on 
the cafe (which thU is) if the defendant be found guilty the judg- 
ment (hall not be quod capiatur, but quod ^t in mifericordia* 
I HoL Ahr. 222. ^.11. So in debt on jftat. Ed. 6. for not fet- 
' ting forth tithes, it fliall be mifericordia. i RoL Ahr. 223. p^\^• 
Crom Car, 559, 560. Plowd. 118. 130*^. Aftion on the^a/. 
Kw. 6. judgment is in mifericordia. We think this the right 
judgment, and better than if it had been quod capiatur. But 
fuppofing the judgment being in mifericordia was wrong, yet as 
we are of opinion that this a£lion is to be confidered as remedial, 
»t is exprefsly aided by the fiat. 16 fa* 17 Car. 2. c. 8. being 
^cr a verdid; and in Comyns 284. it is held that the ftatutes 
^jeofails extend to adions remedial, though they are founded 
ttpon penal ftatutes ; we think that if this were a fault, xhejlai. 
4 Geo. 2. C.26. for turning the law into Englijb has cured it, 
^^cli has this moft remarkable concluCon, that every ftatute 
y Jeofails fliall; extend to all proceedings in Engli/hf and then 
^^la^res that this claufe (hall be taken and conftrued in all courts 
^ j*iftice in the moil ample and beneficial manner, for the eafc 
**Jd benefit of the parties, and to prevent frivolous and vexatious 

T^e next objeftion is, that double damages can only be re- 
cov^yg^j in refpe£l of the return being contrary to the laft refolu- 
^3^^ of the Houfe of Commons, and that it does not appear that 3 Lev. 29. 
^^^r^ was any refolution of the Houfe ; but we are all of opinion, ^j*'^- 'H* 
^*^pt Abney^ that this aftion is well brought, and that double \^^ ^* ** 
^^<*iagcs (hall be recovered for any falfe return ; and we are not a Salk 501, 

^'U.nd by law to take notice from time to time of the particular |°3- 
*^€olutions of the Houfe of Commons, who of themfelves cannot ^^ ' '^* 
**^1bc a law* The cafe of Prideaux v. Morris was an a£tion at 
^^mmon law, fo not to the prcfent purpofe. But whatever may 
*^yt been the opinion of judges, I am .very clear myfelf, that an 
^Qion at common law will well lie, both for a falfe, or a double 
Return of a member, for there is dampnum cum injuria in both 
XSafes, and I (hall always fet my face againft the cafe of Prideaux 
%nA' Morris. I' do not give this as the opinion of all of us, but 
only fay it by the bye as my own opinion, for I think there can- 
not be a greater damage ih the world. There would be, I think, 
the greateft inconvenience if the doctrine (hould prevail, that 

15 • there 
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there mud be a determination in the Houfe of Commmis 
the eleftion, before the a^ion for a falfe return can be br< 
for if fo, it would be in the power of the Houfe to repeal t 
of ^rliament, by contriving to put off a petition from t 
time for two years^ within which time this fort of adion n 
brought. I declare for myfelf, that I wilt netrer be bodnd 
determination of the Houfe of Commons againft bfingfingan 
at common law for a falfe, or a double return, and a pa 
jurcd may proceed in Wefttnittfter-hall notwithftanding an] 
^f the Houfe, for the members are not upon oath, nor ca 
adminifter an oath to witnefTes ; and it would be very ext 
nary to fay, that we, who are judges upon oath, (hould be 
by a determination of perfdns not upon oath. In trying fi 
tion for a falfe return, I would pay great regard to a deterrai 
of the Houfe, but yet I would go on. Upon the who) 
court were of opinion that all the fauItS'obje£led werecu 
t)ie terdid, and tht judgment was affirmed; 

The kipg verfus Beftland. B. R^ 

^HIS id a rule to fljew caufe why an order of two ji 
' and another of the feffions confirming it, for appoint! 
overfeer of the poor only, which is not according to tb 
43 EU%. which fays, that four, three, or two may be app< 
but fays nothing of one. Per curiam — ^The jufiices may a 
one at a time, and we do not know but they have appoint 
may appoint another, and the court will not prefcrme the 
not ; and difcharged the rule, and the orders confirmed. 

Note; Lee C. J. was taken ill of the gout the 27th of J 
this term, and continued fo until the end thereof* 



Douglas verfus Vane. In Chancery* 



Court of 
Chancery 
will not dif- 
mifi bill for 
tithes, and 
leave plain- 
tiiF to his 
fuit in the 
fpiiitual 



PER Lord Chancellor— This court never has difmiflt 
for tithes, to leave plaintifl's to their fuits in the f| 
court, or at law, but only difmiiTed th^m when there h 
peared to be any good, legal, or equitable bar, or defence 
fore the refttaining ftatutes, parfons could not alien 01 
agreement to bind the inheritance of the church without tl 
fent of the patron and ordinary ; and fince the ftatute it hs 
^h"'^'h""^^^* doubtful whether fuch agreement fo confirmed ihould be < 
g^d*, legal, into execution i but I do agree there have been cafes fin 
or equitable (latutc, where decrees have been made to confirm cemj 
c ' ofi- relating to the rights of the church, which have been by tl 
tiom by'pir- fcnt of the parfon, patron, and ordinary, but this hs^s been 
foD, patron, where fUch compofitions have been prefumed to be for the ' 
;Siht- of the church., 

te^cnnfirmed by dectee, ficce the reftraioing ftatates. 
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Baxter verfus Faulam, B. R. 

IE Cngle queftion in this cafe is, Whether an indenture of Sixpenet 
ipprenticefliip where fix pence fe mcntionedto be thefum ®"|[fj,^^. 
(rith the apprentice be or be not void for want of being prendccythe 
d according x.oJiat. 8 Ann. c. g* fee. 32. ? and refolved by indentute 
3lc court, that the ftatute intended, that when above 50/. J^jJ^fiT- 
Id with an apprentice, a twentieth part thereof (hould be coniing to 
r the duty, and one fortieth part when Icfs than 50/. was ftat.8 Ana. 
ind this is a cafe wherein it is well known there is no *^ 9' * ^** 
lall enough can be paid \ and it feems by the two ftamps 
and 6d. in the pound, that no fum lefs than 20j« paid 
\ apprentice fhould pay any duty ; and this cafe falls un- 
; faying of de minimis non curat lex ; and there was no 
1 to have this indenture (tamped according to the faid 



Kill ver/us Hollifter. B. R. 

\ is an a£tion upon a policy of infurance, wherein a claufe Adioii on a 
IS inferted, that in cafe of any lofs or difpute about the ^^^^ **^.'"' 
t (hould be referred to arbitration ; and the plaintiff avers though th"* 
eclaration that there has been no reference. Upon the policy fa s 
Guildhall the point was referved for the confideration of a^i"^'*^ 
rt, Whether this adlion well laid before a reference had ferredinca'fe 
And by the whole court — If there had been a reference de- of a lofi or 
5, or made and determined, it might have been at bar, but ^^P"*^ 
cement of the parties cannot oull this court ; and as no 
ce has been, nor any is depending, the a£tion is well 
t, and the plaintiff muft have judgment. 
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Aaonymous. B. R. 

Learcto pOOLE movcd 00 thc part of the profccutor upon the ftatute 
compound IT againft gaming for leave to compound, upon an affidavit that 
cuiion'^on" *^^ defendant and one J, B. ufed to play at cards together, and 
the ihitute that the defendant had won divers fums of money of ^. 5., that 
fs^^^sam- A. B. was become a bankrupt, and that the affignees, who fet 
this profccution on foot, were fatisficd with refpeft to the (le-» 
fendant, and therefore it wasi now moved that the profccutor 
might have leave to compound^ which was granted by the 
court. 



lOg, 



Anonymous. B. R. 

jnfant icflbr \/i R. HetiUy moved on thc part of the defendant in ejc£lment^ 
'"uft^c?"' ^^^^ proceedings might be ftayed until the leffor of the 

ibmcperfon P^aiutiflF, who was an infant, had got fomebody to enter into % 
to be fecu- rule to pay defendant his coils, if there fhould be a verdift for 
rityforcofts. the defendant, becaufe the leflbr himfelf, being an mfant, was 

not liable for cods. Rule to (hew caufe ; afterwards made ^^ 

folute. 

Rhenifli vcffus Martin. In Chancery. 

Legacy to i T ORD Hardwiche C.—Eliz. Phillips^ the mother of thc wi^ 
daughter Lj q{ the plaintiff, and of the wife of the defendant Martin^ M 
SiTry with her will dated the 27th of Oaober 1 729, devifed her real cftateJ ^^ 
confent of her daughtcx Martha and her heirs for ever ; and then fays, •* 
trurteesjfhe cc Js my will, that if mv faid daughter Martha (hall intcrraa'^^'. 
without *^ w*^h ^"y fo" of ^' ^'J f^ch my devife to be void j and in tT^ 
their con- ** cafe I devife my real eftate to truftces for ray daughter M^^ ^ 
fcnt. (€ and her heirs of her body." Then comes the claufe up^ ^ 

which thc queftion in this cafe arifes : " Provided always, a ^ 
** it is my will, that if my faid daughter Mary (hall marry, v^^ 
** with the confent of my truftees aforefaid, or the major part 
<^ them, before fuch marriage had, fignified in writing, th^^ 
<« and not otherwife I give and devife to my faid daughr**^ 
<^ Mary 800/. ; and it is my will that my faid daughter Mart^^ 
" (hall pay my faid daughter Mary 30/. yearly during thc fa ^ 
** Mary's continuingYole and unmarried, by 15/- Qvtxj Muy^da^^ 
«^ and Michaelmas-day: and I do hereby charge and load a ^ 
«* my faid real eftate with all my debts and legacies of a-^ 
*« kinds, and appoint my daughter ilftfr/i&a folc executrix ap -^ 
<* refiduary legatee." 
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E/iz. PAi7/z>j' the teftatrix died in 1736; the plaintiflF inter- 
m^i^riicd with her daughter Mary 27 Sept. 1737, but no confent 
of the truftees was had previous to the marriage ; and this bill is 
brought by the plaintiff as adhiiniftralor to his wife Mary, for 
^aytnent of the faid 800/. and the arrears of the faid annuity. 

_The queftion is, Whether the plaintiff is entitled to this Ict 
ga'cy of 800/. ? 

' T/f'^ I {hall confider it as if it bad been a mere perfonal legacy 
only, and payable out of the perfonal eftate^ 

'"^dly, I fliall confider it as fuppofing it had been charged upon 
the real cftateoriginally*: 

-And, 3^/)?, I (hall confider it as an original perfonal legacy 
charged upon the perfonal eftate, and that the real eftat^ is an 
auiciliairy fund, in cafe the perfonal eftate (hall not be fufficient to 
pay all the debts ^nd legacies. 

'*Ad to'' the r/?, confidcring it as a perfonal legacy, and pay- 
J^^le out of the |!>erfonal eftate. According to the rules eftabliflied 
■*^th in this arid the ecclefiaftical Court, the plaintiff, as reprc- 
fcntative of his wife, will have a right to recover it out of the 
P^lbnal eftate, for in both courts fuch condition has always been 
^nGdered only i« terrorem ; and indeed the civil law makes fuch 
^nditions void, notwithftanding the legacy be given over, as to 
pious ufes, or fo* manumiffion, isfc. ;. but that has not been re- 
eved fo in this court, but whenever the legacy is given over for 
J^'each of the condition, the gift over (hall take place upon thig 
foundation, becaufe it thereby appears dearly, that the perfon to 
^hom it was given over was iii the mind and contemplation of 
the teftator at the time of making his will; but in. th^ prefent 
^afe there is no fuch gift over. It; was obje<Sled by the counsel 
w the defendant, at the bar, that this was,a condition precedent, 
^'^ not fubf^quent; and this difference was infiftqc) upon, that 
^'^ the firft cnfe the condition muft be performed before the Icj- 
pcy can veft; in the latter, that the legacy vefts immpdiatdy, 
^^^ muft be divefted by non-performance of the condition > and 
^ ^as (aid that this was a diftinaion that has been eftabliihed : 
Y^neither the civil law. nor the ecclefiaftical law have made any 
I ^riencc whether it iis precedent or fubfequent, for both thofe 
J^®* fay the condition is void : to prove this, S%vinb. p. 4. r. 12. 
■^*^**e there are many cafes put, the greater part, whereof are of 
^^^itibnb precedent. All conditions ioippffible, legibus inter^ 
/?^j or proiro/a^ by the civil law, arr void, aad the .legacy is 

*^lute and without condition, Comyns 738. ; therefore it is not 
^^^rialwhetherit be precedent or fubfequent, fince (as in this 

^^ it is void by the civil law : as therefore the difference taken 

K 2 would 
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would not prevail in the civil law, neither can it here ; for thU 
court, in the cafe of perfonal legacies, will, and always ha^^ 
followed the ecclefiaftical court. 



^dfyf If this legacy had been charged upon the land, How£if 
in that cafe the plaintiff would have been entitled to it, fuppofiog 
the condition not performed ? It muft be underftood in what 
manner this is charged upon the land ; firft it is given to the 
daughter as a perfonal legacy, but afterwards follow thefe wonis : 
'< I do charge all my real eftate with my debts and legaciest" I£ 
the legacy had been originally charged upon the land, and gi?cfl ' 
upon the condition before mentioned, it could not haveWst 
contended that the plaintiff could have recovered it after breach 
of the condition ; and indeed it would be contrary to the ruleo^ 
the common law, (to decree it to the plaintiff,) which always 
favours the heir, and contrary to the determination of the judges 
in Harvey and Jljhton ; for the diflference taken there is, that&i^ 
court follows the rule of the civil law, becaufe that was the ori- 
ginal jurifdi£tion for the recovery of perfonal legacies ; but whecB- 
ever land is in queilion, or to be affeAed, this court foUows tb^ 
rule of the common law ; and in all cafes, whereof this covLtrt 
takes conufance of fait, where the original jurifdiftion arifes %^ 
another ^r«/w, the rule of this court is always to follow the law ^* 
that forum or court ; for if this court did not purfue that vd€^9 
there would be different remedies in different courts, whic;^ 
would create great incoi>venience, and the hile of right would ^^ 
different in different courts ; but though this be fo in the cafe ^^^ 
a perfonal legacy, it is not fo in regard to lands affefled or charge ^ 
with legacies, becaufe the property of land muft be governed t^Tf 
the law of England; and where it is a legacy charged upon lan^^s 
it muft have the fame confideration as a devife of the land itfi^ ^^ 
would have had. Fide King and Withers^ Preced. in Cane. 35 ^^ 
Porter and JFVy, i Vent. 199. Harvey and AJhton^ Comyns 72 ^^ 
fcTr. and three cafes therein cited, v;z, Fleming v. Waldegro'c^^^ 
I Cha. Caf, 58. Needham v. Vernon^ temp* Lord Nottingha^^^^ 
Semphillv. Bailey j Prec. in Cane. 562. Fide 2 Fern. 416. 45* "^ 
I am of opinion, if this cafe ftood as an original charge upc:=^^ 
land, the |rlaintiff could have no right to demand it. 

As to the 3 J confideration : this being an original perfoi^ ^ 
legacy, the plaintiff is entitled to have an account of the perform- ^ 
eftate of teftatrix, but not of her real eftate ; fo that anotlp^ ^ 
queftion arifes in this cafe, viz. whether this court fhould J*^^? 
tnarflial the affets of the teftatrix in fuch a manner as if poffit^*^ 
to give the plaintiff fatisfaflion for this legacy; and I am ^^ 
opinion this court ought to do fo, the other legatees and credited* 
in this cafe have both the real and perfonal eftates for their fe^ "•^ 
rity } here is a perfonal legacy payable out of the perfonal efta. *^ 
but it cannot charge tber^ eftate diredUy 1 then the queftioiu^ *- 

Wh«tt^fc-^ 
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iVhetber this court (hall not turn all the reft of the legacies and 
iebts upon the real eftate^ and leave fo much of the perfonal 
^te as (hall be fufficient to pay this legacy ? and I am of opinion 
tlus court (hould do fo ; and the Lord Chancellor decreed for the 
plaintiiF accordingly. 

rhe Parifli of St. Luke vcr/us The Juftices of 
Middlefex. 

> ULE to (hew caufe why the court (hould not grant a moft'^ Mandamus 
^ damus to the juftices, commanding them to make out a ^?*^*J!*^ 
ajrrant of diftrefs to levy the poor s rate grounded upon an am- p^ace to 
ivit, whereby it appears that a poor's rate has been made^ and make a war- 
atfome of the parifhioners have refufed to pay it, but that the ""^^^f^^ 
ftices refufe to grant a warrant of diftrefs with6ut firft fum- {!^*tntc 
oning and hearing the parties. 

I^er three Judges contra Wright J.-— A mandamus muft go, for 
r the fame rule that the court grants a mandamus to make a 
te, they ought to grant a mandamus to make a warrant to levy 
at rate. And the rule was miide abfolute ; the juftices may 
turn what they pleafe upon it. 



^3 
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Nott un. &c. ver/us Oldfield. B. R. 

THE latitat was returnable the fecond return of laft tenni 
being the 22d day of Jpril i on the 24th of April z^e^ 
claration was left in the office Je bene ejfe^ with notice on the 
back thereof to plead in four days ; upon the 26th of April the 
defendant put in fpecial bail, and gave notice thereof to the 
plaintiff's attorney ; and a rule to plead being entered in the 
office, the plaintiflF's attorney, when .that rule was out, figt^^*. 
judgment without demanding a plea ; and now it was moved "5 
Sir John Strange to fct afide this judgment for irregularity in'*^^^ 
demanding a pleaj. Sir Richard Lloyd and Mr. Ford for the pl^^' 
tiff infiftcd, that by the rule of court of the loth Geo. 2. there ^^^^^ 
no occafion to make any other demand of a plea befides the no^ ^^® 
to plead on the back of the declaration, which was fufficient. ^3^ 
per curiam — The rule was only made to enable plaintiffs to p^ *°* 
ceed before bail was put in and filed, and made no other alt^^^' 
tion in the pradice ; for wherever a rule is given to plead, ^^? 
the defendant files bail in time, (as here he has done,) a ^ ^^ 
mud be demanded in writing, and the judgment muft be *^ 

afide with cods. 



Smith, Executor of Cod, verji/s Hill, Executor 
Clark* B. R. 



of 



A CTION upon a promiflbry note dated 1734} defendant plea 
** that J. Clark his teftator, in 1 



■ '.ads 
'jer- 

of 



Limitation 

If iiSfF ^ ^ ^^^^ J' ^^^^* ^'® teftator, in his life-time, did not undc 
hci.iEnii- ^^ke within fix years: the plaintiff replica that Jof. Cod his te 
jar.d M iiie tator, aftcr the making the promife (by Clark) on the aoth ■ ^^^^o 
c'rif/of ac- ^"SHA 173^* went out of the kingdom of Great Britain inr ^^„j 
tion accrues, Ireland^ and lived beyond fca till his death, and being fo beyoiT^ ^j 
the lime of fea made his will, and appointed plaintiff executor thereof, **'^'"^^n. 
i>r!!nT'tT afterwards, within fix years after making the faid promife, P'^^"^ J^* 
xv.:\, fo that if he, or (if he dies abroad) his executor or adminiftrator, do not fue within fix yens, th^ ^^^ 
are barred by the ftatute. .^.^rr*^ 

tiir * 
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^s teftator died beyond fea, and that the plaintifF himfelf, At 
; time of his teftator*8 death, was alfo beyond fea, and in 
•r// 1 740 arrived in England^ which was his firft arrival here ; 
d that the plaintifF forthwith after his arrival duly proved the 
LI5 and within {m years after his faid arrival in this kingdom 
d his bill in this caufe. Defendant demurs, and the plaintiflF 
ns in demurrer. 

^oole for the defendant objeSed that the replication is ill, be- 
fe it does not fay that the plaintiff's teftator was out of the 
;dom at the time the caufe of aftion accrued, but that he de- 
red the kingdom after the making of the promife ; and there 

new caufe of a£bion, for the plaintifF as executor mull pro- 

1 upon the old caufe of aftion ; and if the plaintiflF be in Eng* 
^ at the time the caufe of a£lion arifes, as the plaintifPs tefla- 
vvas, the time of limitation begins to run ; and of that opinion 
e the whole court, and gave judgment for the defendant. 
xcej for the plaintiff. 

:ieeler & Ux. verfus Philadelphia Bingham and 
Richard Bingham, Efq. In Chancery, June 14, 
1746. 

OHN Pottinger by his will, dated the 36th of April 1730, A legacy 11 
devifed all his real and perfonal eftate to truftees, upon truft <*«^**^ ^ 
they fliould pay to each of his grand-daughters which fliould darter to 
iving at the time of his death 1500/. upon the fcveral and be paid on 
eftive days of their marriage; «* And I defire that none of ^^^^^ 
ly faid grand-daughters fliall marry without the confent of if Ac marry 
leir father and mother, or the furvivor of them ; if there- without 
:>re any or cither of them (hall marry without fuch confent, ?°hci-ebyre! 
hereby revoke what was before direfted to be paid to fuch « voice what 
rand-daughters, and fuch of them fliall not be entitled to any " was be- 
cnefit by virtue of my will, further than what their father " fgaed'to 
tid mother, or the furvivor of them, fliall direft or appoint ; «< be paid 
»id if any fum of money fliall be remaining in the hands of " her/* 
be faid truftees, that the intereft of fuch fum of money fliall J^,^"|^^" 
►e paid to my daughter Philadelphia Bingham during ber life, 
.nd after her death the principal fliall be paid to Richard 
Bingham Efq."" 

l,eomra^ one of the teftator's grand-daughters, married 'the 
LntiflF Wheeler after her father's death, without the confent of 
mother, P. Bingham, one of the defendants •, and the plain- 
I preferred their billto have LeonorJ^Xtgzc^ of 1500/. with 
5rcft from the day of their marriage. 

Lord ChanceIlor-«The defire of the teftator that his grand- 
Jghtcraihould marry v/ith the confent of their father and mo- 

K 4 . ther. 
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ther, or the furvivor of them, wa8 verj right ; and if thii w&9 
res ifttegra, I fliould have gone as far as I could to prerentdie 
legacy from taking place ; but there have been fuch a number of 
refolutions and decrees pafled in this court in fimilar cafeS} tha.^ 
were I to go contrary to them, It would be to unfix the fetdcd* 
rule in devifes of this kind, and doing a greater mifchief too 
many, than any particular good in one cafe can warrant. 

The ifi queftion is. Whether the condition annexed to tl^is 
legacy is effediual to prevent the grand-dau^ter Leonora firaxn 
having her legacy, or whether the court (hall con&der it only ais 
inferted in the will iu terrorem ? 

^dly^ Whether there is any bequeft over of this legacy, or axiy 
thing in the will that amounts to fuch a bequeft over? 

And ly?, to prove that it is a condition that ought to have its 
tffeA, it was argued for the defendants that it amounts to a con- 
dition precedent, and therefore, by the rule of law, the perfon 
entitled muft Ihew it to be performed ; but the anfwer to diis is» 
that it is a perfonal legacy, (for Mr. Bingham the defendaut. ba« 
admitted perfonal aflets fufficient,) and therefore (if not given 
over) muft be governed by the rule of the ecclefiaftical courts 
Barvey v. and the civil law, by which this condition is void, and the legacy 
Aflllor^ ^jii be abfolute without any condition ; and confequently it is 
TH-^TS^- *'**'^3tC"^'' whether it be precedent or fubfequent, fince it wW 
be null and void ; and it would be ftrange, when the law make* 
a condition void, and faith the legatory fliall be difcharged froo 
the condition generally, to fay it (hall be fo only^ where the coi' 
dition is fubfequent, not where it is precedent \ the true reafo 
why this court holds a pecuniary legacy given on condition th 
the legatee fhall not marry without confent inefie6lual, is, 
preferve an uniformity in the determinations upon this point. 
Porter v. this and the ecclefiaftical court : for fince pecuniary legacies or 
^ Mod 8 ^ fued, for there, where fuch a condition as this would be b 
' '^^ ' void, it would be extremely inconvenient if this court was 
decree contrary to the ecclefiaftical courts. 

I take this to be a condition fubfequent ; and although it 
with fome truth been faid at the bar, that the legacy did not 
until the marriage, and that being without confent (it was 
the legacy was eo mjlante divefted ; yet there is a difierence ! 
operation of law, and In the order of things ; and I think 
fequent confent of the mother after the marriage would hav 
fufficient to make the legacy good to Leonora^ ahhough 
been' given over; and fo m the order of things, for it ha 
truly faid by Mr. Solicitor-General for the plaintiff, t) 
need ihcw nothing but her marriage, neither here, nor 

ecck 
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^lefiaftical courtj when flie comes for her legacy, and it mud 
oae from the other fide to fliew it was without confent. 

But, 74lyt it is faid, that if this be not a condition precedent, 
: it ought to have its eiFefl:^ becaufe here is that which amounts 
Sk devife of the 1500/. over; as, i/?, the plain intention of the 
l:ator ; and, TMy^ a gift of the intereft to the mother for life, 
d. of the principal to the defendant R. Bingham after her 
si.th. 

^s to the iftf There have been many cafes in this court where 2Vern. 193. 
e intention of the teftator has been as clear as the fun, that a 'Cha. Ca. 
tighter marrying without confent (hall not have the legacy, and ^vern'io. 
t this court nas always decreed it to be paid, when it is a pe- 
miary perfonal legacy, and not devifed over ; and therefore the 
urt b not governed in this by the intention of the teftator, but 
defly has regard to that juftice which it ought to do, with refpe£): 
the right of a third perfon to whom a legacy is, devifed over 
K>a breach or non-performance of a condition, whom the tefta- 
r at the time of making his will had in contemplation as much 

> any thing elfe. Indeed the court in fuch cafes has often faid, 
here there is a devife over to a third perfon, it thereby appeared 

> be the intent of the teftator, that that perfon fhould have the 
snefit of the bequeft over, but that was faid only to prove the 
ght of fuch devife over \ therefore the determinations of this 
^urt in this point do not folely depend upon the intention of the . 
^ator, but upon the right of the legatee over, which cannot be 
ten from him. 

And therefore whether there is any thing here that amounts to What wiir 
l>eciueft over in point of right is the 2d queftion 5 and I am of orwuinoc 
pinion there is not. I agree, that if it had been faid in the will, 3^^^^"ov« * 
^*t in cafe my grand-daughter marry without confent, I revoke of a legacy, 
*r legacy, and give power to my daughter to difpofc of that fum 
' ft^ch ufes as fhe fliall think fit ; that would have been a gift over, 
Z, *5 would have amounted to a gift of the property : but the 
^\ in the prefent cafe does not amount to that, for it is only an ^ 
''^dgment, or a power to the father and mother to abridge the 
facy. The father himfelf, if he had furvived the mother, 
^.^<i have taken no benefit of this legacy, but when he had fo 
''idged it, the remainder of it would have fallen into the refi^ 
^^^. Suppofe the mother had appointed 500 /. to Leonora, or 
• ^^ftator had faid in his will, if fhe marrv without confent (he 
^^Id only have the intereft of the 1 500 /. for her life, that could 2 Vern 293, 
^ Have taken place unlefs the principal had been devifed over. *94« 
i^ faid, that by the words, " If any money fliall be remaining 
^*^ the hands of the faid truftees," isfc. is meant fuch fums as 
^*^' remain by reafon of any grand-daughter^s marrying without 
^/"^nt ; but that is not the meaning of them, for this.being a 
^^Cc to truftees of all the leal and perfonal eftate^ it muft 

mean 
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A ctevifc of mean the r^tduum of the pcrfonal cftatc, and the dcvifc of tt* 
thercfiHuum reftduum has been determined not to be a devifc over ia cafes <5lf 
▼ifc^w of ^^** ^^"^ » ^^^ where it is not exprefsly devifed over, and is only 
a particular to fall into the furplus> the daughter fliall take it. Pexhaps this 
^^1* diftinftion may be thought very nice : I admit it to1)e fo, but £t 
18 now an eftablifhed rule that there mud be an exprefs bequefiL 
over of the particular legacy, and that a bare gift of the refiiuu-tn 
'Will not be fufficient to deprive the daughter of the legacy \ aad 
there arc many cafes to prove this 5 the reafon is, becaufe whe<i 
a teftator makes one a refiduary legatee, he has not that particu-* 
lar thing in his view or contemplation. Indeed, during the aigu* 
ments in this cafe, I once thought, that as the mother was made 
refiduary legatee for life only, it might be confidcred as a legacy 
given over to the mother for her to difpofe of at her pleafure i 
buc it is plain, that the power is given to the father and mother 
and the furvivor, and therefore the father might have had the 
difpofal or power of abridging it : fo the plaintiffs are entitled t6 
a decree under proper reflridlions, for the legacyand intercft fince 
the marriage, but the defendant muft be allowed for maintenance 
from Leotioras father's death, and tlie hufband Wheeler muft dc« 
liver propofals of a fettlement to the Mafter; 

Moore vcrfus Fernhaugb, B. R. 

xStra.12 58: X ^ R. Ford moved to change the vetiue from Middlefex into tTie 
*• ^' ^^ next adjacent county to the county of Denbigh; but it was 

f»o "change denied percurianty and they fald it had been often denied. Deri^ 
the venue ■wfor' J. cited Lhydv, TViilinmSy Mich, 8 Geo, 2. in an aftion of 
into next .aflault and maihem, which he faid he moved himfelf to change 
county to a ^'^ veuue to the next adjacent county to that county in Wales *** 
Wdch which the caufe of aftion arofe 5 and the court then refufed i*^J 

^\T\ ^"^ cittA Howarth v. WiU'tamSy where it was denied agax«^' 
3418. ^^™ ^^^ ^' J'"^^ h2i\(t known this done by confent, but never y/itt^' 
Nor into a <>Lii. Fide Godfrey V. Fi/pot^ Ld. Raym, 141 8. And fiote; tt*^ 
rorthern court Will not change the venue into^ northern county where tl*^* 
v!hcre\(rCe9 "^^*^^^ ^^^ ^^"^ ^"^^ ^ Y^^r, If movcd in Michaelmas or Hr/^^ 
arc but once term, becaufe of delay ; and per IFright J. this was refufed ** 

a year. Nichols V, Boljer. 

Rex v'erftis The Juftices of Peace of WeftmorlaO^ 

B. R, 

Manihmoj \/f R« Harrifon movcd for a mandamus to be . dircftcd to *** ^ 
to appoint IVl juftjces to appoint overfeers of the poor for the hamlet ^\ 
t7e poorj^a Nethergrave/bip, JVatsJieldy and Churchfield, (there never haW^ 
bamiet * been any overfeers of the poor there before,) upon thejiat, 13 ^^ 
^herc there j^ Q^^^ ^^ ^^ 12../. 3 1, which gives power.to appoint ovcrfcc^ 
M"\Xrc. (in large pariflies) io particubi; hamlets> as ihejlat. 43 EBz. Aof^ 
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in pariihes at large ; and it was granted upon an affidavit that 
there was poor belonging to this hamlet, which were chargeable 
to the hamlet of Kirklandy which could not remove them, becaufe 
there were no ovcrfeers of Nethergrave/bip, &c. 

Qui tam by the Town of Dover verfus Hodgfon.' 

B. R. 



u 



PON an information againft the defendant for following a Defendant 
trade contrary to the ftatute of Elizabeth^ the defendant had [^fo^^^j^ 
a vcrdifl:, and obtained a fide-bar rule for cofts ;and now it was from the 
mov^d to fet the rule for cofts afide, by Mr. Stnythe^ who infifted fcffions, and 
the defendant was not entitled to cofts, becaufe he himfelf ric- ^^^{^^l 
inoved the information from the feffions. Upon (hewing caufe his cofts. 
l>y Serjeant Wynnes the court feemed to think there could be no 
^bt but that the defendant muft have his cofts upon the Jat^ 
t8£/sz. c. 5. but ordered precedents to be fearqhed for in the 
crown-ofEcc. 



MICHAELMAS TERM, 

20 Geo. II. 1746. 



Rex v^r/fej Ingleton. B. R. 

^'I'^HE defendant wai5 indifted for an attempt to commit fe- Where «dc- 
^^:^ lony, by attempting to fet on fire the houfe of one Efion in ^^""^5^^^ 
^C^f^il, and the indiftment alfo charges that the jdefendant folicited indiamcnt 
gJ^*^=J/&/f, one of the profecutors^ to help to fet fire to the houfe. into B. r. 
^^ofr^nAx>nc G/^A?« informed- the -mayor of r^fy^^f-thisj who lU'-^'^l^!' 
V^^nd Mafon and Glenton over to profecute the defendant. The viacd, yet 
^^^ndant removed this indiftment by certiorari into this court, ^a'* nof pay 
'^^ entered into a recognizance in the penalty of 20/. to appear ^Ve w!* 
*^^ plead to the indiftment, and to profecute it to be tried at her m. c. h. 
?^^ expencc, which (he has accordingly done, and has been con- J.^ *^« P'®" 
^^^ed and fined. And now it was moved by Mr. Ford that the 
_^^cgnizance might be difcharged, (he having paid the fine : this 
TT^s oppofed by Mr. Henlhy and 2". Rohtnfon^ who infifted that by 
^^ fiaU ^^6Wn^M. r. 1 1, the defendant was obliged to 
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pay the profccutor^s cofts ; but per curiam^This cafe is n»< 
within that a£i: of parliament! for that extends only to officers 
and peribns really injured, which neither Gknton nor Mafon tk^ 
profecutors are in this cafe, for there was no damage done to tho 
houfe, it was only intended to be done, nor are either of them 
officers, and therefore the rule was made abfolute fbr difchaigin^ 
the recognizance by three Judges, abfente JF^^ Juftice, who was 
at &t, Margarefs Hill trying the rebels. 

Frammingham ver/us Brand. In Chancery* 

Hie word or ^HE queftion before Lord Hardwiche was upon thefe wimb 
cooiiruea to 1 in a will, {viz.) " I give and bequeath the inheritafloe k 
L^awili?^* '* fee-fimple of all my lands to R. F. my fon, and ^o his hm 
** and affigns for ever j and in cafe the laid R. F. my fon hap* 
<' pen to die in his minority, or unmarried, or without iflTue, then 
" 1 give the inheritance in fee to Henry Brand.** R. F, attained 
the age of twenty-one, but died unmarried and without ifue. 
Lord Chancellor held that this contingent executory devife to 
ff. j8. could never take place, for bodi the words ^ are to be 
taken in a copulative fenfe ; and unlefs R. F. had died in ISi 
minority and unmarried, and without iflue, H. B. could neier 
take ; for if this was to be conftrued otherwife, it might happea 
that R. F. might marry and die leaving iflue in his minontff 
nvhich would be difmherited if the eftate was not to veft in hifli 
abfolutely on his marriage, which could never be the intent of 
2Stn.zi75. the teftator; and the cafe of Barker znd Surtees^ jB. iJ. Jlfifi- 
16 Geo. 2. was held to be good law, which was adjudged upon 
thefe words in a will, {viz.) I give the faid premifes to mf 
grandfon, his heirs and affigns ^ but in cafe he dies before he at- 
tains the age of twenty-one years, or marriage, and without iffiiCf 
then he devifed the fame over to another perfon. The firft de*. 
vifee attained twenty-one, but died unmarried and without iffiic» 
and it was held per iotam curiam^ that by attaining the age of 
twenty-one the eftate became fo abfolute in the firft devifee, that 
the executory devife could never take effi^fl:, or veft : andife'- 
nifon Juftice faid he would confider it the fame as if the teftator 
had faid, " If my grandfon A. B. die under 21, and unmarriedi 
" and without ifTue,** which he did not do, for he attained to 
age. 
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Wood vef^s Newton. B. R. 

fnS IS an ^Ction upon the cafe, wherein the plaintiff declares Airunpie* 

upon an indebitatus ajfum^it for i\l. for the ufe and occu- ThedccU- 

)n of land by the defendant, at his rcqucft, and by the per- ^^ ^ 

ion of the plaintiff, alfo upon a quantum meruit for the like ; in tbe iSck 

upon an indehit. ajfun^it for 40/. for divers cattle, goods, S^^^^j^ 

^s, and merchandizes, fold and delivered, and alfo upon a stzoSL 
turn valebant for the like. 

s to the promifes and undertakings in the faid declaration, Thepietof 
, ^dly^ and laftly above mentioned, and alfo as to the promife ^^^ '*®« 
undertaking in the faid declaration firft mentioned, except as "« pioi^**^ 
/• 2 s. 6 d* parcel of the faid 21A contained in the faid pro- 

and undertaking in the faid declaration firfl; above men- 
;d, the defendant fays, that he did not promife and under- 
in manner and form as the plaintiff hath above complained 
tift him, and thereupon ifTue is joined ; and as to the faid pro- 

and undertaking in the faid declaration firft above mentioned 
I the faid 9/. 2s. 6d. parcel of the faid 21/. therein con- 
^d, that the plaintiff ought not to have his zGtiovi againft him^ 
ufe he fays, that after the making the faid promife as to the 
9/. 2s. 6d. and before the exhibiting of the faid bill of the Tender tse- 
plaintiff, that is to fay, on the tenth of JpriJ 1745, at S. fo^c exWhit^ 
sfaid, he the faid defendant tendered and offered to pay to the *"* 
plaintiff 9/. 2/. 6d. which the faid plaintiff then and there 
fed to accept from the defendant ; and the defendant further 
, that he always hath been, and ftill is, ready to pay the fame, 
brings the money into court ready to be paid to the plaintiff, 
: will accept the fame, and this the faid defendant is ready to 
Fy 5 wherefore he prays judgment if the faid plaintiff ought 
ave or maintain his faid a£lion to recover any more damages 
I the faid fum of 9/. 2s. 6d. 

he plaintiff imparls to the faid plea until Friday next after Replication, 
uorrow of the Holy Trinity^ and then replies, and fays that that plaintiff 
ught not to be barred from having his adion, isfc. becaufe uJitat antc- 
^ith, that the faid plaintiff after the making of the faid firft rior ro the 
life in the faid bill, and before the exhibiting the faid bill of ^"'**^' 
aid plaintiff, to wit, on the 12th day of February in the i8th 
of his prefent Majefty, profecuted out of the King's Bench 
it of latitat, (fetting out the writ,) which procefs he the faid 
itiff profecuted againft the defendant with an intent to ferve 
perfonally with a copy thereof, according to the ftatute, and 
the defendant might appear at the return of the faid procefs 
le faid court at the fuit of the faid plsuntiffj and that die faid 
8 plaiptiff 



Hi 
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plaintiff might proceed thereupon, and exhibit his faid bill againll 
the faid defendant, and him might implead for recovering and 
obtaining, among. plher things, the fai4 9/* 2j^ 6d* according to 
the courfe and ufage of the faid court here ; and the faid plain- 
tiff, according to his faid intention, afterwards, to wit, in th^ faid 
Eq/ler term in the i8th year aforefaid, declared by his faid b^ 
againft the faid defendant in form aforefaid, for recovering and 
obtaining the faid damages contained in the faid bill } and the faid 
plaintiff further fays, that the faid defendant at afty time before 
the fuingout;and iffuingof the faid writ of the faid lord th« king 
of latitat aforefaid, did not tender br offer to pay to the faid 
plaintiff the faid 9/. 2/. 6d. in manner and form as thcfaiddc 
fendant hath above ifi pleading alledged, and this the (aid plain- 
tiff is ready to verify ; wherefore he prays judgment: and the 
damages which he hath fuftained by rcafon of the non-^ayriient 
of the faid' 9/. 2/. 6J., parcel of the faid 21/. contained in tli(| 
faid firft promife, to be adjudged to' him, isl^c. £. Jl^ootk 

The defendant rejoins, and fays that the plaintiff ouglit not toi 
have his faid aftion for the faid 9/. 2 s. od. isfc. bccaufc K. 
fays that it is true, that he the faid defendant did make fucK gro-, 
mife and undertaking as to the faid 9/ 2s. 6d, before tfecc?-. 
hibiti 1^ the bill of the faid pla'ntiff, as by the faid bill is alledged % 
biit ii)c faid defendant further fays, that he the faid defendant at- 
any tinie before the fuing out or iifuing of the faid writ oi'latiH^^ 
above mentioned, did not promife and undertake to pay the fai^i- 
plairitiff the faid 9/. 2/. 6i/., parcel of the faid 21/., J5V. asth^. 
faid plaintiff by his faid plea above in reply pleaded hath atoro 
fupjpofed i and of tliishe pats himifclf upon the country. Z), Pool^^ 

Plaintiff Imparls till WudmfJay next after three weeks from tFi.^ 
day oi Si, Michaely '^iiiSi' i\ikxi demurs generally : defendant join-S 
in'demurrer. 

This cafe was folemnly argued laft tei'm hv Serjeant Boiite^^^ 
the plaintiff, and Poo/e for the defendant*; iand it was this terr^ . 
argued tho fecondtime by Sir Thomas Boctle for the plaintiff, a*^ 
Mr. i^?ri for the defendant. " 

' It was objefled by the plaintiff that the rejoindeir is b^ b^**; 

caiife i latitat may be tei^eil before the caufe of a£libn accrued 9 

atid if it may, then the iiTue tendered by the rejoinder is imtft^^ 

tcrial. Ciro. Jac. 561; 1 Fent. 2^. ^\x Thomas BootU A^ 

Mcrthe^s":^: ^picef, B, 'R, whereof he ha'd the paper took the** 

in his harid of Fa/ch. ii'deo; 1. which was' ad aftion upon f^^ 

yeraF promifes ; tlie defendant' as* to all except 4 /; 4 i; mcntioflc^ 

m the fifth prbmife, pleaded the general ifftiei ztii as to tha^ 

4 /. '4 /; he'pilbided, that after the promife to pay that fuffl «**^- 

before'thc time of filing the bill, viz, the tiolAprit^U^^ 

ieted 
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;d the money. The plaintifF i*eplied that before the filing 
bill, viz, the 12th of February y he fued out a latitat, with 
;ntion that the defendant might be ferved therewith, and 
ceeded againd him thereupon, and that the defendant did not 
def before the fuing out of the latitat ; upon this the defend- 
did not rejoin to the fa6i:, but demurred upon the replication j 

the court were of opinion that the latitat might be fued out 
3rc the caufe of aftion accrued ; and cited the two cafes above 
that purpofe ; if therefore a latitat may be fued out before 
caufe of aftion arifes, the ifTue tendered in this cafe is im- 
terial ; and if the replication is ill, the defendant ought to 
e demurred to it, arid not have rejoined to the country 5 and 
Thomas Bootle relied upon this, that the defendant had ten- 
ed an immaterial iifue, and therefore prayed judgment for 

plaintiflF. But notwithftanding this objedion, judgment 
3 given for the defendant, upon Mr. Ford*s argument for 
1, which was as follows : 

Mr. Ford for the defendant— It is admitted upon this record, 
, that the defendant was always readv to pay the debt claim.cd 
the plaintiff; there is no pretence of any demand or.rcfufal, 
t on the contrary a conftant readinefs to pay is admitted. 

idfyj It is admitted that at the time of fuing out the latitat the 
intiff had no caufe of adion. 

t^/y, I do infift, and think k mufl be admitted to me in point 
aw, that if at the time of the commencement of a fuit the 
ntifFhas no caufe of action, 3 fubfequent right of adtion will 
fupport it, but the court ex ojjicio ought to abate the writ. 

• is objefted for the plaintiff that the defendant's rejoinder i» 
cilous, that the exiftence of the caufe of adion before the 
g out the latitat ii immaterial, for that iht latitat is only a 
inons to bring the defendant into court, is only procefs to 
^pel an appearance, and that if a cauf:: of adtion accrues in a^ 
ition, the party may legally fue out procefs of a preceding 
:i, fo that it is of no confequence whether the plaintiff had 
caufe of aftion at the time of fuing out the latitat or not, 
for this purpofe Cra, Jac, 561. is cited, which was an adlion 
an efcape upon a latitat tefted the 29th of Jufie^ wheii the 
d debt upon which the arreft was made did not accrue until 
29th of Augujl following : this was held right, for tht latitat 
being returnable till the term after the bond was given, that 
jfficient to maintain the arreft, and the procefs fued out in' 
vacation always bears telle the (Preceding term •, i Fent. 28.' ' 

ere it is held a latitat may be taken out, but a man cannot be 
-(ted upon it before a debt is due ; and this differs from am 
;iaal writ^ whicb if it bear t^^i befote the moitey is due it'i$ 

abateable^ '. 
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abateable, but a latitat is not only to bring defendant in cufitXmBt 
that the plaintiff may declare againfi him^ but that he may have 
bail, and after that^ the proceedings upon the latitat ccafe ; upofu 
the authority of this cafe it muft be admitted that either the re^ 
joinder is good, or the replication is bad ; and if the replicatior^ 
is goody the rejoinder of confequence is good likewife \ for coa^ 
fidering the latitat as a fummons only^ that according to tk^ 
courfe of the court it may bear tejle of a term precedent to the 
caufe of a£):ion, how then is a tender before the iffuing of it ma- 
terial ? can a man tender before the caufe of a£lion exifts ? thig 
is impoflible ; fuppofe an iffue had been taken of the h& al- 
ledged in the replication, that no tender had been made before 
the fuing out the latitat : tnA fuppofe this had been found for 
the plaintiff, could fuch verdifi have been material ? the la^t 
might have iffued before a tender could have been made, and 
therefore the finding there was no fuch tender, when it was im- 
pra£ticable to be made, would have been immaterial. 

Upon confidering the replication the court will take notice of 
the courfe and pradice of iffuing latitats^ as well as in deter* 
mining upon the rejoinder, and then taking the latitat only as a 
fummons to enforce an appearance, it appears upon this record 
that the plaintiff hath no way defeated the force of the defend- 
ant's plea, but by ihewing that though it is admitted a proper 
tender was made before the bill was filed, yet none was made 
before the latitat iffued ; or, in other words, that hone was made 
before there was any debt due ; how does this defeat the plea 
which alledges that the defendant made a tender before the biO 
was filed, and was always ready to pay the money from the time 
he owed it ? If the plaintiff would confider the latitat as a fum- 
mons, ought he not to have gone further in his replicatioOi 
ihould he not have (hewn the iffuing the writ, and that no ten* 
der v/as made before the fervice of it ? this was done in Cr^ 
Car, 264. Watts v. Baker ; it was trefpafs quare claufumfregiii 
the defendant pleaded a tender of amends : plaintiff replied a 
latitat y (as here,) and that the tender was made after the arrcft 
upon it ; and it was refolved that this tender came too latef ^ 
as well as a tender after an original writ comes too late, fo after 
an arreft upon a latitat^ for the tender of amends muft be in* 
tended to be immediately after the trefpafs committed, and be- 
fore any fuit. 

What then are the times when a tender comes too late ? \f% 
After the tefie of an original -, idly^ After the fervice of a h^% 
for the tefte of a latitat is infifted to be quite immaterial. Ho^ 
then is the plea anfwered ? does the prefent replication ihew 
that the tender came too late ? does it prove that it was vf^ 
made before the fervice ? is that the commencement of thefvi^ 

upon this fort of procefis ? if it is^ what can be inferred^ or.^ 

tried 
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led by the replication as It (lands ? The bufinefs of a replication What mat- 
either to deny the facls in the plea, or to confefs and avoid them *".* '^^P'': 
r fome other ftdsi which, if found, flielvthat the allegations to contain- 
tlie plea are nothing to the purpofe ; fuppofe the fa£ls in the 
plication found Urith the plaintiff, would they have that effeft ? 
►es it follow that becaufe the tender alledged was not made before 
e tefte of the latitat^ that therefore it comes too late ? it cer- 
inly docs not ; and therefore if no certain iffue can be taken on 
e rejoinder, becaufe of the immateriality of the tefie, neither 
n any be taken on the replication. 

Cat fuppoGng the replication be good, the rejoinder is a com« 
etc anf^cr to it. 

!>?, The replication ftate^ a /atUai^ and concludes that no 
adcr was made before the iffuing of it ; what is the anfwer ? 
idmit there was no fuch tender ; that faft is confeffed ; but 
is is the reafon ; at the time fuch writ iffued the plaintiff had 
> caufe of a£lion, and fo no tender could be made : is not this 
I anfwer to the replication, and a material orie too ? the de- 
^ndant thereby affigns a reafons for not doing the thing which 
^ plaintiff complains he ought to have done. 

But 2dly, Suppofing the replication be good, it can be only fo 
pon this ground, that the latitat is to be confidered as an ori- 
inal and the foundation of the ftiit ; in this light j and no other^ 
^ iffuing the procefs is the commencement of the fuit, and the 
laintiff treats this latitat exa£i:ly in the f<mc manner as if he 
)d fued out an original ; and bi this ground it is that a latitat 
^d out and continued on the roll prevents the ftatute of limita« 
^118 5 from the time of the te/le of a latitatj when it is fet forth 
' pleading the aftion, is confidered as fubfifting, though it was 
^er fetved as procefs, but only taken out with an intention of 
ingabill; i Sid, 53. 60. and from that timje all the books 
Ti that in the King's Bench the aftron is commenced 5 and in 
e cafe of Culliford and Blahdford^ where the queftion was, 
'iether fuing out a latitat within the year ^aS the commence- 
ent of an adion within the ji Bliz. the words of the 
>ok are, «« As to this queftion, three judges held clearly that 
the fuing out a latitat within the year was a fuffigient com- 
mencement of the fuit to fave the limitation of timCj becaufe 
the latitat is the original of the Icing's Bench, and may be; 
continued on record as an original writ ;" and it has been ad- 
<igcd that the fuing out a latitat within the time is fufficient 
prevent the incurring the ftatute of limitatit)n3 -, and Holt C. J. 
^S not difpute the principle whether the fuing out z latitat be 
5 commencement of a civil a£lion, or whether it is the original 
the plaintiff's fuit, but only diftinguifties between that and a 
^pular aftion, in which cafe he thought a bill ought to be filed. 
Vol. I. L oa 
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on record ; this cafe proves plainly that the faing out a htitet^ 
or the exhibiting the bill, may in this court be tEc commence* 
ment of an a£lion ; that it is in the plaintiff's elefkion eidicr to 
make one or the other the original ; that from the time of iffiuag 
the latitat, where the plaintiff infills upon it the fuit is. as modi 
fubfifting as if commenced by an original } and if this be fO| why 
is the rejoinder immaterial^ if the replication be good? m 
plaintiff infifts the adion was commenced before any tender ; he 
has alledged the latitat as the inftitution of his fuit, relies npoo 
the tifie of it as the ground of his bill| as that point of time to 
which all the fubfequent proceedings ought to have relation, aoi 
therefore why fliould it not abate the proceeding, if profecnted 
before any caufe of aftion ? (hall it have relation to fuppoft pro* 
ceedings in order to fave a debt and to do juftice ? fhallitrelatt 
to deprive a man of the benefit of the ftatute for limidiigoft 
popular a£lion ? (hall it in the replication be a fufllicicnt alt^ptkn 
of the commencement of a fuit in order to avoid a legal taider, 
and yet not be a commencement of the fuit to abate an niijnft 
a£iion ; to fay otherwife would be to make the latitat the com- 
mencement, and not the commencement of the fuit on the fame 
record. Upon this record it cannot be queftioned but the isfift* 
ing of the latitat is an unconfcionable attempt to do injuftice^ 
it is a new experiment to involve honeft men in difficultieSi M 
to put them in the power of malicious creditors. 

It was objeded upon the firft argument, that the defendasJIf' 
might have relieved himfelf by pleading that he had tendeRxt 
before notice or fervice of the latitat. To this I anfwer, that if 
the fuing out of a latitat in a civil a£lion be the commenceinent 
of a fuit, a tender fubfequent though before notice would be to 
xo purpofe ; the commencement of a fuit is a demand of a dfbti 
and a tender after demand is of no ufe, that would be direi^' 
to contradifi his plea, that fays he was always .ready. But fop* 
pofing fuch an allegation (hould be received, why is the dcfaul* 
ant to be put upon making it ? the plaintiff, who infills upoot- 
latitatj has it in his power to uTe it as he pleafes^ either in the 
nature of an original, or as a fummons to bring the party ioto 
court ; if he choofes to confider it ^s an original, as the coiB' 
mencement of the fuit, why (hould the defendant be oU^iW 
treat it in a different light ? why is the court to confider it in^ 
different manner than the party defires who fued it out ? 

By the rule of law every man's plea is to be, taken nx& 
ftrongly againft himfelf, and by this rule the fuing out the b^ • 
muft be taken on this record to be the commencement of the 
aftion, as that which the plaintiff has eledled and chofen to \fi 
fuch, and which the court cannot confider otherwife without 
making a conftru6tion on the rejoinder that c^pugns the repli- 
cation. But fuppofing fuch a rejoinder would be bad| the ^ 
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id fitiBg out the latitat is a matter of record ; thofe records all 
tfons arc bound to take notice of, and it (bouid feem, that to 
f the tender was made before notice of the- latitat would be 
roflg; and it may be compared to the cafe of an executor) who 
eaded pkne mdminiflravit befhre notice* Carter 227. Me Her t. 
vertons fuch plea is not good, but the defendant muft plead 
me adminiftravit ante diem impetrationis brevis originalii. Ward 
Dotfon^ HiL 2 G. 2. C B. plea of plene adminijlravit before 
tice held ill, for all may refort to recordsi and defendant fliould 
ead according to 3 Lev, 28. £t quod ipfe nulla habet bona vel 
f»Ua iejlatoris vel habuit die impetrationis brevis pradiff vel un* 
mp^ea. And though thefe cafes are of original writs, yet 
e law muft be the fame of latitats whenever infiiled on as the 
mmencement of the fuit \ they are both equally of record and 
itorious to the world, and there cannot be any averment againft 
t but what may be equally' made againft the other % and there 
n be no harm in considering the latitat in this light ; if the 
untiff had any merits, inftead of reforting to the latitat he 
ight have replied a demand and refufal^ and fo falfified the 
a of the defendant ; therefore to conclude, that if the re- 
inder be bad, becaufe it offers an iflue of a faft depending on 
e ifining of a latitat^ the replication is in like manner equally 
I and then the plaintiff is guilty of the firft fault \ on the other 
&d, if die replication be right, the rejoinder is fo likewife, ad 
only offers an iffue on the fame ground that the replication 
es, viz> that the fuing out the latitat is the ground of th^ 
tion. 

Judgment of the court* 

l9€ C. J.— In general the fuing out a latitat is not material ; A latitat 
d in tjie cafes cited it is conQdered only as procefs to bring the ^H^I'^^^' 
rty into court 5 but in the prefent cafe the plaintiff feems to thenatu«of 
>i tt a furprife : and if this latitat is not to be confidered in an original 
5 aature of an original writ, what is it ? when it is replied to 
- ftatute of limitations pleaded, or to avoid a tender, is it not 
-commencement of the fuit ? the defendant ought to have 

• £ime, advantage of it as the plaihtiflF; fo I think the latitat in 
s cafe is to be confidered as an original writ, as the plaintiff 
dlelf in his replication has made it the commencement of bis 
t$ and judgment muft be for the defendants 

bright J.— *If the latitat ht confidered only as procefs to- bring 

• party into court, then the rejoinder would be bad j but the 
intiff in this cafe by his replication feems to me to have made it 
' commencement bf his fuit, and therefore I think it may be 
en to be in nature of an original writ. 

L 2 Dennifon 



writ. 
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Dennlfon J.— The queftion is in this cafe, whether the tender 
comes too late ; the defendant pleads he made it before the a- 
hibiting the bill, and this is right ; the plaintiflr replies a ktiktf 
and that the tender was not made before the fuing out the hdiitii 
rejoinder that there was no caufe of adion fubfifting at the time 
ot fuing the latitat : to be fare a latitat is not ftri£lly an origin 
nal, but it may be confidered as the commencement of the fmt; 
fo it is when pleaded to the ilatute of limitationsy (sfc» I hare 
fome doubt whether the plaintiff's replication be good, becaufe 
it is not material when the procefs iflbed ; I fpeak this upon 2 
fuppodtion that the latitat is only procefs, and in this light the 
plaintiff feems to infift upon it ; I think it may be confidered io 
the nature of an original, being the commencentent of the fmt, 
and fo the rejoinder is good. 

Fo/ler J. of the fame opinion. 

Judgment for the defendant ^r tot* or. 

Goodright, of the Demifc of the Iflue of Matthew 
Hall, verfus Jacob Hall. In Ejedlment. B. R^ 

Dcvlfe. npHIS was a cafe referred for the opinion of the court upon the 
-* ^ words of a will. Jacob Hall the teftator haTing two fens, j 
Matthew and Jacoh^ devifed his lands to Matthew in fee, " Pro- 
'< vided neverthelefs that if Matthm ihall die before me, then 
<< I do conditute and appoint \>j thrfe prefents my fon Joffi 
" Hall to enjoy the eftate in the fame manner as Matthew (houU 
<< have done, and alfo in cafe the faid Matthew fliall happen to 
" die before the faid Jacob Hally he the faid Jacoh Hall junior 
^< ihall have and enjoy the eftate as Matthew mould have done.**^ 

Matthew furvxved the teftator, leaving iffuc the leflbr of Ac 
plaintiff, and living Jacob the defendant and brother of Matthev. 

This cafe was twice argued at the bar ; and it was contended . 
for the defendant that (by thu words, " And alfo in cafe the 
« faid Matthew (hall die before the faid Jacob Hall, he the fai* 
•' Jacob //<?// junior, (hall have and enjoy the eftate as Matthew 
*' Ihould have done *,") the defendant was entitled to the lands; 
but per curiam^ the name Jacob Holly without the addition of 
junior^ muft plainly mean the teftator, and the teftator begins 
his will thus, « I Jacob Hall ^ &c.'' Judgment for theplaintit 
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Aubeer, Truftee of the Marquis of Powis, verfus 
Barker in Cuftody of the Marflial. B. R, 

T T was moved on behalf of the plaintiff to amend his declara- Amend' 
•* tiQD, by adding two counts. This application to the court "^^* 
was made after the term next after the term in which the de- wiUnotgiTc 
claration was delivered, and after the defendant had pleaded leave to 
thereto. ajnendide- 

daratioa 
after the 
Wright J. {abfente Lee C. J.)— I take it to be the rule of the tcim next 
court, that a count cannot be added after two terms, and the J^j^ 
term in which the declaration is delivered is always included. >hioh Uwaa 
As to the cafe of the Duchefi of Marlborough v. Widmore^ HiL dettfoed. 
4 Geo. %. in B» R.y the amendment in that cafe was allowed on 
a particular reafon, for if it had not been there allowed, the a£iion 
would have been loft by the running of the ftatute of limitations* 
Dennifon and Fojter J. of the fame opinion \ and fo the rule to 
Qiew caufe why the amendment (hould not be made was dif- 
charged. But N, B. Another reafon for difcharging the rule 
was, becauie the defendant was in aftual cuftody j and this was 
the third term he had been fo ; and this would be making a new 
declaration to keep him in prifon fo much the longer. . 

Langftaff v^f/w/ Rain & Ux. B. R. 

C IR Thomas Bootle moved to difcharge the wife out of cuftody. "."i^f"^* 
^ This was an aftion of affault and battery done by the defend- "^^^ -^^^^^ 
ant's wife, wherein there was a verdicl and judgment for the ecutton in 
plaintiff, and both the hufl)and and wife were taken in execution, S*ir**"/** 
But per curiam — This matter has been determined that the wife done by^he 
i« liable to be taken, in the cafe of Finch isf Ux. y. Budding (5* wife. 
IJx.^ in Mich, term i^Geo^ a. 5 and they nowrefufed to difr *Sira.ia37 
phargc the wife. 
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The King verfus Charles Ratclifie, Efij, November 
21, 1746. 

Tofte 40. 'T' HIS day a certiorari being returned before the court of JJ. Jl 
A Mdbn ^^ ^^^ record of the convi£iion and attainder of one Cidr/fx 
^ojJJI^ of Rotelifffy in the year 1716, for committing high treafon (in levy- 
high tretiba ing war againft his late Majefty King George iSit Firft in the year 
Iftt^yeir lyij) before commi(Eoners appointed for that purpofe, at tie 
brooght in Old Bailey ^ was read by the clerk of the crown 5 and alfo anitf- 
by hftbMf heas corpus direded to the conftable of the Tower oi London^wiii 
th?r«ord2f ^^^ i^cturn thereof, which was a commitment of the prifimet 
conviaion then brought thereby to the bar (fuppoGng him to be the fame 
being wad, Charles Ratcliffe convifled as above) by the Duke of Kew^% 
whlth^tai Secretary of State, for the faid crime of high treafon, wasalfr 
to fay why tcad ; whcreupon the perfon then at the bar, fuppofed to beAe 
execution fame Charles Ratcliffe who was convifled in the year 1 7 16, was 
£°iwa?dld. ^^^^ ^1 ^^^ fecondary of the clerk of the crown to hold uphii 
He pleads he hand, (which he refufed to do,) and what he bad to fay why 
is not the execution (hould not be awarded by the court, and done upon 
co^ifted, *^'"^ according to the faid judgment ; the Attorney-General 
iffue is join- Ryder having firft prayed on the part of the crown that executioa 
ed and found might bc awarded againft him, 

jigainfthim, ° ** 

•nd execution is awarded. 

Mr. Ford and Mr. Joddrel were affigned by the court of coun- 
fel with the prifoner at his requeft, and prayed time to confider 
what to plead and to rely upon, and defired to have a copy of 
the record and to fee it : but per curiam — There is no inftance * 
or precedent for it, fo refufed it ; but at their requeft the court 
ordered the fame to be read over ag«iin by the clerk. 

Per curiam'^lt is reafonable that counfcl (hould have time to 
bc iiiftrufted, but the crown muft not be delayed, fo take time 
till Monday next. 

Ford for the prifoner— I defire it may not be underftood that 
we (hall be then ready to go to trial, but if we pan give any good 
reafon for putting it off, we (hall be at liberty to do it 5 to which 
the court and the Attorney-Genera! conceded, fo the prifoner was 
remanded, and ordered to be brought again to the baron Moedof 
the 24th of November^ which he accordingly was ; and being 
aflced what he had to fay why execution (hould not be awaidei 
againft him upon the faid record of conviftion, he pleaded eri 
tenus that he was not the identical Charles Ratcliffe named in the 
record : the Attorney. General ore tenus then replied that he was, 
and thereupon iflue was immediately joined er^/f««^/; whereupon 
it was moved by the counfel for the prifoner, that a rcafonabte 
time might, be allowed to him to prepare for his defence upon an 

affidavit* 
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affidavit made^ that two perfons who were beyond feas, one of 
them at BruJJib and the other at St. Germains^ were material wit- 
nefles for him» as he believed, without whofe teClimony he could 
not fafely proceed to make his defence^ and that they will attend 
the trials if a reafonftble time be allowed for that purpofe. 

It was firft objeftcd to this by the Attorney-General, that there 
was no title to the affidavit; that it ought to have been intitied 
Between the King and Charles Ratcliffe, whereupon the aHidavit 
was altered, but yet not intitied, as it was objected it ought to 
have been : the alteration only was, Le Count de Demventwater 
maketh oath, that A, and B. now reading at fuch places abroa4 
iire material witncfles for this deponent in the trial of the ifluc 
ioined between the King and this deponent, the prifoner at the 
bar, without whofe teflimony he cannot fafely make his defence 
upon the faid iflue ; and though the name of the caufe was not 
written^ at the top of this affidavit, this was prima facie well 
enough to have it read. After it was read, the King's counfel 
dne£(ed that it was not fufficient to put off the trial ofthis ifiue,' 
which was only of a collateral faS, and according to all the pre- , sid. ya. 
cedents in the books fuch iflues had always been tried injianter Rexv.Cori 
as foon as joined; but' they faid, that if the prifoner at the bar )^J^f' 
would fwear that he was not the very identical perfon named in i uv. 6». 
the faid record of convi£):ion, and who wa^ tried and convi£led in 
the year 1716, that might be a reafon for the court to give him a 
longer time to prepare for bis defence, as it was a matter which 
wa$ wholly in his own knowledge, and if true, he might fafely 
fw^'ar he was not that fame Charles Rat cliff e mentioned in the 
faid record of convidion j but the prifoner (after a long argu- 
(nent for him that he was not obliged by law to fwear to his plea) 
refufing to fwear that he was not the fame identical perfon who 
was convifted in the year 1716, the court immediately * fwore a * So Jt wm 
jury to try the faft (which jury was ready waiting in the hall in ^"^* '"^^J* 
>rder to try any ifluc that might be joined between the King and Roger-John- 
the prifoner), ^«>" •" b. r. 

N. B. Mr. 

The two firft witnefles called for the King depofed. That they Ratciiffc 
knew Charles Ratcliffe in the year 17 151 and that he was brother challenged 
tQ the late Earl of Derwentwater ; that they fa w him in rebellion l^an caiiV/' 
at Hexham in arms ; that he had another brother Francis^ who and infifted 
died before the rebellion in 1715, but thefe two witnefles faid, o" ^'s right 
they had never fecn the faid Charles Ratclffe ^nct they faw him JorVchaU^' 
at Hexham, until about a month now paft, when they faw him at lenge, but 
theTowcr oiLondoh, and that the perfon at the bar was the very '^"J^'^l" 
fztnc identical Charles Ratcliffe. But N. B* I did not hear thefe ^ur!, ^d fa 
two witnefles, or either of them, fwear that they or either of has beea the 
them faw the prifoner tried and conviflcd in the year i7i6, "Jaft^. 

Sec S, P. C» 163. Co, LUt. 157. 2 Hale 267. i Lev. 62. 1 Keb. 2^ 

L4 A third 



152 Michaelmas Term, 20 G^(^, II. 1746. 

A third witnefs was called by the King's counfel to prove the 
fame thing, and although he fwore he ufed to (have tint Charles 
Ratcliffe^ who was convi£)ed in the year 1716, in Newgate^ yet 
be now fwore that he did not believe tlie prifoner at the bar to 
be the fame perfon, and rather thought he was not that perfoo. 

The fourth and laft witnefs for the crown was Wtlliamfin the 
lieutenant of the Tower, who fwore that (ince the prifoner at the 
bar had been now lately in the Tower, he had declared he was 
the Earl of Derwentwater, and that he the prifoner had told him 
in what manner he made his efcape out of the Tower in the 
year 1716. 

Befides this evidence, two a£ls of parliament were read whidi 
mention the attainder of the late Earl of Derwcntwater and the 
faid Charles Ratcltffe^ and fome others of that family. This was 
the whole of the evidence for the J^ing. 

Then the counfel for the prifoner obfcrved upon the evidence 
that the two witncffes who had fworn pofitively might be miftakcn 
in the perfon of the prifoner, as they had not feen Charles Rttt-» 
flifey whom they faw at Hexham ^ for 30 years together, and this 
might the rather be fuppofed, becaufe the third witnefs had re- 
fufed even to fwear that he believed the perfon at the bar to be 
the fame Charles RatcUffe^ though he faid he knew the Charles 
Ratcliffej brother of the late Earl of Derwentwater : that none of 
the witneffcs had proved that the prifoner at the bar was the fame 
Charles Ratcliffe who was tried, or faw him tried aud conrifled 
in the year 1716. 

After this the jury retired from the bar, and in half an hour 
brought in their verdidl that the prifoner at the bar was the very 
fame Charles Ratcliffe who was convifted of high treafon in the 
year 17 16, mentioned in the faid record: whereupon Mx. Fori 
for the prifoner moved that he might have leave to plead an afl 
of oblivion or general pardon of the third year of the htt Kingi 
but per three Judges — It cannot now be done, for the defendant 
has been aflced what he had to fay, ^V., and h^ has relied upon his 
not being the fame perfon mentioned in the record; and this plea 
comes too late, he having made his eleftion what to rely upon,and 
the court cannot afk him twice what he has to fay why execution 
fliould pot be awarded againfl him, whereupon the court awarded 
execution, and this day fprtnight was appointed by the court for 
that purpofe at the prayer of ^he Attorney-General. 

Note; The prifoner infifted he was an officer in the Freff^l^ 
King's army, and offered his commifTion, but the court refufcd to 
Tfead it : he alfo infifted on a cartel between the two crowns no^ 
^t war, but the court faid they could take no notice of either. 
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Note; The court faid, where any exception is in an a£l of par^ 
don it muft be pleaded fpecially, or they could take no notice of it. 

Note i The prifoner ref ufed to hold up his hand^ and did not 
do it. 

Memorandum ; The prifoner was beheaded on Little Toiver^ 
hili the 8th of December 1 746, about one at nooh^ and behaved 
with great fortitude aud Cbriftian patience^ ut audivi. 

Smith and Sibfon. B, R. 



THIS was an aftion of trefpafs, aifTault, and falfe imprifon- imprifoa* 
mcnt. Upon the general iflue Not guilty, there was a ver- »cnt. 
dia for the plaintiff at Carlip, fubjcft to the opinion of the J^emaTby 
court upon the following cafe : jufticcsof 

peace in the 

An information was made before juftices of peace upon oath J^ifforhw- 
againft the plaintiff Smith for harbouring run goods contrary to bovrtng ma 
the ftatute of Geo. i . ; that the juftices did adjudge that Smith did «o°/*s, jsat- 
harbour fuch run goods, viz. brandy, isfc; and according to their^wtirant 
Jhc power given them by the ftatute, condemned him in the pe- till he pay 
nalty of 13A, and made out a warrant of diftrefs to levy the fame thefame,he 
on his goods ; and upon the back of the firft adjudication, byway i^i^Vutthe 
of indorfement, there was a further adjudication that the faid officer de- 
Smith fliould pay (befides the faid 13/.) 5/. 4 J. to the officers for 'f'"! ^'"^ 
their cofts and charges, which was alfo put on the back of the ^'j 44^"^* 
warrant, which was direfted to the defendant and the gaoler, moic for 
They returned upon the warrant that the plaintiff had no goods «^fts» thisU 
whereupon the' money could be levied; fo the juftices made out fonmcnu* 
^nojher warrant directed to the defendant, who was a conftable^ 
^nd to the gaoler, to take the body of the plaintiff, and to convey 
the fame to the county gaoj, and there to deliver him to the 
keeper thereof, thereby requiring the faid keeper to take him into 
his cuftody, and to det*iin him until he paid the fum of 13 /. It is 
further ftated in this cafe, that upon this warrant the defendant 
attached the pljiintiff, whereupon the plaintiff tendered and of- 
fered to pay him 13/., which the defendant refufed to accept, 
^nd refufed to releafe the plaintiff out of cu(lody unlefs he would 
pay the further f^m of 5/. 4 J. for cofts, which the plaintiff re- 
fufed to do, thereiipon the defendant carried him towards the 
county gaol ^be next day ; but before they got to the gaol they 
were overtaken upon the road by one Dattiel Wilforiy who paid 
the 13/. and 5/. 4 J. for which a receipt was given to the plain- 
tiff, and thenhf? wa^ difcharged ou^ of cuftody, and not carried 
to gaol. 

Mr. Henley for the de^en^ant objefled, that although the 
Ju^ices had no power tQ adjudjge, nor the ofj^cers any right to 

t;ak? 
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take any thing for cofts, yet that trefpafs and imprifonment was 
not the proper zfkion in this cafe ; but that wherever any man 
fiemands and jreceives more money than he ought to do^ an adion 
for money received to the ufe of tne plaintiff is the proper a&ion. 

2dly, He obje£ted that the defendant hiid no authority to re- 
ceive any money, but was only to carry the plaintiff to prifooi 
^nd that the receiving of this money was an indulgence to the 
plaintiff; as in the cafe of a cap. ad fatisfaciendumi in ftridnefs 
the (hcriff is to take the body, and to have him before the king 
at Wejiminjlery and has no authority to receive any money ; and 
the a^ of parliament in this cafe dire^s that the money ball be 
paid to tb^ (lieriff. 

Mr. Crowie for the plaintiff— The defendant has abufed the 
authority given him by the warrant, which was only to take and 
detain the plaintiff until he paid the 13/. : after plaintiff offered 
to pay the 13/. the detainer was illegal, for the warrant fays no- 
thing of the 5/. 4^., neither have the juftices power to give any 
co(l3. Mr. Henley fcems to admit that an a£lion for money re- 
ceived would lie, which is an admiffiou that the money was un- 
lawfully received 5 and if fo, it was falfe imprifonment to detain 
him after he offered to pay the 13/., and of that opinion was the 
whole court, and the pojlea was delivered to the plaintiff. 

In anfwer to what was faid, that the defendant had no power . 
to take the money, and to what was faid about a ca. fa. Mr. 
Juftice Dennifon faid, that as to this he would give no opinion; 
but that it feemed very hard to him, that when the warrant in 
this cafe, or upon a ca-fa, is only for raiGng the mbney, it woald 
be very hard to carry a man to gaol after he offered to pay it; 
and faid, he thought that if a defendant taken by a ca.fa. oflfercd 
to pay the money, and the (heriff refufed to take it and ftill de- 
tained him, it would be falfe imprifonment, which was not de- 
nied by the reft of the court. 



Praf^ice. 
Habeas cor- 
pus to re- 
noveacaufe 
brought 
Nov. 6. 
Declaration 
Nov. la. 
I^^fendanr 
not entitled 
to an im- 
pariance. 



"Wood verfus Wenman. B. R, 

'TTHIS was an a£lion originally brought in the court of the 
, (heriffs of London^ which was removed by habeas corpus in 
B, R. the 6th day of November. Upon the 1 2th of NovenAer 
the plaintiff delivered a declaration, and gave a rule to plead; 
and now Sir John Strange for the defendant moved for an im* 
parlance, andinfifted the pra£licc was the fame as if the aAio^ 
was originally commenced in this court, and cited Salk* S^S'} 
but per curiam^^Wc will not put the plaintiff in a worfe condi- 
tion than he was in the court below, and therefore refufed to 
grant an imparlance ; fo Sir John took nothing by his motion* 
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Adams vcr/iis Sparry, B. R. 

npHIS was an aftion commenced^by bill, wherein the plaintiff Anexeco- 
•^ having proceeded to final judgment, fucd out z ^eri facias |Jg°°aufe«^ 
-etumable on Moftday next after three weeks from the day of St. tumahieoa 
Michael^ which was the effoin-day and the 20th of November ^ for ^^ *®*l^v 
MiebaelmaS'day happened upon a M^ndayi and the full term be- ^J^ 
jan upon T^'hurfday 23d of November, Per curiam — There is no 
uch return in this term in fuits by bill as Monday next after 
hree weeks from the day of St. Michael^ io the execution Is 
'Old, and the goods taken thereby and in the (heriff's hands muft 
>e reftored to the defendant. Sir John Strange for the defend- 
ant^ Sir Richard Lloyd for the plaintiff. 

Ryall, Knight, and others, Affignees of Harveft a 
Bankrupt, verfus Larkin. B. R. 

A ^^^ON on ajfumpftt^ that defendant was indebted to William The ftatnit 
'* Harvejl and Jonathan Stevens deceafcd, whom the faid JViU ^^ ^„"'°^ 
iVwii Harvejl furvived, in 20/. for goods fold and delivered by agauSian- 
:he faid William Harvefi and Stevens in his life-time, and before other doet 
:he faid William Harvejl became a bankrupt, to the faid William "°^5f ^^'^ 
Larkin^ quantum valebant for other goods, and an infimul compu^ under a 
'ajfet with Harvejl and Stevens in his life-time, whereupon de- commiffioit 
'eodant was fouud in arrear 13/. 5^. 6rf., and being fo found in <*^*»*o^"P*' 
irrear, promifed payment, and concludes that the defendant hath 
lot paid the faid Harvejl and Stevens in the life-time of the faid 
StevenSf and before the faid Harvejl became a bankrupt, or to the 
faid Stevens in his life-time fince the faid Harvejl became a bank- 
rupt, or to the faid plaintiffs, the affignees, Cnce the death of the 
raid Stevenff to the damage of the faid affignees of 20/. 

Defendant pleads non ajfumpjit^ and thereupon iffue is joined : PlcaafeNoff 
and further the defendant by leave of the court fays, that the °^ * *'^*^' 
faid affignees ought ^not to have or maint;ain their faid a£tion 
againft him the faid defendant, becaufe he the faid defendant 
fays, that the faid William Harvejl before he became a bankrupt, 
that is to fay, on the 21ft day of April 1740, at Weftminjler^ in 
the county aforefaid, by his certain writing obligatory called a 
bond, fealed with the feal of the faid William Harvejl^ and (hewn 
to the court of the faid lord the king now here^ the date whereof 
id the day and year laft mentioned, acknowledged himfelf to be 

held 
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held and firmly bound to the faid William Larlin in loo/. o « 
lawful money of Gnat Britain, to be paid to the faid Williahmm 
Larkift, when he (hould be thereunto required ; and the fdi^^ 
William Larkin in fadt faith, that there is now due and owing ^ 
him the faid William Larkin from the faid William Harveft^ ttpc^ 
account of the faid writing obligatory, for principal and inters j 
the fum of 64/. of lawful money of Great Britain, to wit, ^ 
Wejlnunfier aforefaid, in the county aforefaid, which faid fum o: 
64/. by the faid William Harveft owing as aforefaid, exceeds tlie 
money from the faid William Larkin due to the faid aiSgnees 
of the faid William Harveft as aforefaid, to wit, the fum o£ 
1 3 /. 5 /. 6 ^. by occafion of the promifes mentioned in the faid de- 
claration, namely, at Wejlminfter aforefaid, and out of which faid 
fum of 64/. he the faid William Larkin is willing and ofitr$ to 
pay the faid affignees the whole of the faid money due to them as 
alSgnees aforefaid, by reafon of the premifes according to the 
form of the ftatute in fuch cafe made and provided ; and this he 
is ready to verify; wherefore he prays judgment if the faid 
aflignees ought to have or maintain their faid adlion thereupon . 
againil him, tsfc. To this the plaintiff demurred generally, and 
the defendant joined in demurrer. 

This cafe was argued by Serjeant Bootle for the plaintifis, and 
by Mr. Law/on for the defendant. For the plaintiffs it was in- 
lifted, that the a£l of parliament for fetting off^one debt againft 
another did not extend to aflignees under a commiflion of bank- 
rupt, and that in the prefent cafe there was not mutual debts, for 
wherever there are mutual debts there muft be mutual remedies, 
and the defendant could have no adiion on his bond againft the 
plaintiffs ; and of this opinion was the court, and gave judgment 
for the plaintiff. 
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Dominus Rex verfus Kinlock. B. R. 

THE defendant was arraigned for committing high trcafon, A traitor was 
being in the late rebellion, and pleaded Not guilty, and the J^^'f^^^d 
jury were fworn, and his trial juft coming on, the defendant in* two juries 
fifted he was a fubjeft of the king of France, and that he was ad- f'^oro to try 
vifed to plead to the jurifdidion of the court, which he was now ^'^^ y^f. 
too late to do, (having already pleaded in chief,) without the con- ticcFofter't 
fcnt of the Attorney-General, who with great fairnefs and can- reporter thu 
iour confented that the prifoner might withdraw his plea and * ' *^* 
plead to the jurifdiQion of the court, and that a juror might be 
withdrawn and the jury difmifled, which was accordingly done. 
The Attorney demurred ; and upon arguing this matter, the plea 
to the jurifdiftion was over-ruled 5 whereupon the prifoner was a 
fecond time arraigned, and pleaded Not guilty, and another jury 
Was fworn and brought him in guilty : and now in arreft of judg- 
ment the queftion was, Whether a prifoner could be twice ar- 
raigned and a fecond jury fworn to tr^ him ? and by the opinion 
of nine Judges again H Mr. Juflice Wright at St, Margaret* s Hill^ 
it was held that he was legally tried and convidcd, ior the firft 
jury was withdrawn at his own prayer and by his own confent : 
but Wright argued totis virihus againft it, and infifted ftrongly 
tliat no man can be put twice upon the trial of his life for one 
•4nd the fame crime, not even by his own confent. iNT. B\ Upon 
the report of this matter to the King, his Majefty was gracioufly 
Jileafed to pardon Kinlock^ ut audivi. 



Thornton qui tarn verfus Gibfon. B. R, 



T 



HIS was an aftion qui tarn for killing hares, in which there Money not 

were feven counts laid : the defendant pleaded the general ai'o*«<itobe 

iflue lad term ; and now Mr. Fawkes moved to withdraw the J^urtafter 

Ijeneral iflue, and to pay ^ /• into court, and have it llruck out pica pleaded. 
^ of 
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of the declaration : fed per curiam — ^This would be to overturn 
the pra^ice of the court, which never gives leave to pay money 
into court after a plea pleaded ; and difcharged the rule to flm 
caufe. Mr. Clayton for the plaintiflF. 



EASTER TERM, 

I 

20 Geo. II. 1747. 



Scttlcmeol 
of poor. 



Between the Parifh of Auftwick and the Parifli of 
Clapham ia Yorkfliire. JB. R* 

jkjjICHAl^L Wilfon a poor boy, with the aflcnt of two jiifticcs, 
. /K« ^ag bound apprentice to Thomas Jack/on of AuJhDick^ who 

^miM x^ was tenant to Thomas Jaclfon^ clerk of Clapham, who had agreed 
be turned ' to indemnify T. Jack/on oi Au/lwichy who fent xh& pauper int 
oirer from next day to Mr. Jaciifon of Clapham^ with whom he ftayed about 
^m B.**o '^^^"^ °^ ^^8^^ weeks, and attended his (heepi and then ran away 
Cand fliail to his mother, whereupon Mr. J. of Clapham agreed the pai^ 
gain a fettle- ftiould (lay with his mother, and that he would pay her for the 
£*fcTTed the ^°y'^ board and clothes, which he did for between two and dircc 
laft forty years ; afterwards Mr. Jackfon of Clapham agreed with the boy's 
^y»- brother, who was a mafon, and lived at Auftivick, that the boy 

fhould ferve,him for the remainder of the time in the indenture; 

accordingly the boy did ferve his brother the mafon at Auftiiiid 

the remainder of the time. 

By the order of two juftices, which was confirmed by the fef- 
Cons, the boy was removed to Clapham $ and now Mr. Clayton, otk 
behalf of the parifh of Attjlivichy came to (hew caufe why both the 
orders (hould not be quaftied ; and objefted, that although one 
mailer might confent that his apprentice might go to another 
mailer and ferve out his time with him, yet that a fecond maftcr 
could not turn him over to a third, as has been done here; for if 
fo, the apprentice might be turned over to forty different matters; 
and therefore he faid the pauper was well fettled at Cli^% 
where his lad legal fervice was; 

K To 
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Ito chb it was anfwered by Sir John Strange on the other fide^ 
nd refolved Sy the courti that the itatute which gives a fettlement 
o a poor child who is bound by the pariih, requires only that the 
ppreutice ihall be bound by indenture, and thereby he ihall gain 
fettlement where he lail ferved by fuch indenture for the fpace 
f forty days ; and though ftridly fpeaking, in point of law, an 
pprentice cannot be affigned, or turned over by one mafter to 
notber except by cuftom, as in London^ yet it has always been 
eld> that if an apprentice with his own confent is turned over 
rith his indenture from one to another, and ferves the fecond 
tiafter forty dgys, he gains a fettlement where he laft ferved ; 
.nd The King and Eajl Bergholt^ Trin, 13 Geo. 2. was cited, 
irhere a pauper was bound to A, who turned him over to B. 
jrho turned him over to C. at Eaji B» where he ferved the lad 
brty days *, the court were of opinion he gained a fettlement at 
Eafi B, and this is in the very point ; fo the orders of the juf- 
ices and feffions were quaihed, becaufe the pauper gained a fet- 
Jement ^t Aufiwick, vfhcve he ferved the laft forty days, 

Spelman, Efq. a Barrifter, veffus . B. R, 

^T^HE defendant moved to change the venue from Middkfex Venue. 
** into Hertford/hire upon the common affidavit, and obtained A barridtt 
ft rule for that purpofe ; and now the plaintiflF came and moved ^j^J^^of i,"! 
to difcharge the rule, inGfting upon his privilege of laying his mg tfae ve- 
a£iion in MiddlefeKy where the court of J5. R. (where he attends) ""« ^" ^M- 
Bt$ i, %Xiii ptr curiam— ^\xz rule to change the venue muft be dif- though*^the 
(barged* caufe of actiob arife in aaother count/. 



Elton and Elton & al. In Chancery. 



s^? 



Abraham Elton^ by his will dated 26 05fober 1727, devifed A legacy 
in thefe words : ** Item, whereas I have a right and power ?'^«o ^ » 
•* to difpofe of the fum of 1500/. being part of the money fet- dat^ghteria 
*' tied upon my late deceafed daughter JEHzabethy the late wife cafe ihe 
** of Pet^r Day efq. and which fum is now in his hands ; now ""jy ^'d* 
** I do hereby give and bequeath the fame, and all my right and ^le dies' ui^ 
** intereft therein, unto my grand-daughter Anna Elton, the inariied,ihc 
*^ daughter of my fon Jacob Eltony to be at her own difpofal, ^^^ "^'^ 
'* purfuant to the requeik of my faid late deceafed daughter J?//- 
" zabeti Day^ in cafe (he marries with the confent and appro- 
" bation of my faid fon Jacob Elton and his ivife, and in cafe of 
^ their deaths before that time, then with the confent and 
^ approbation of their truftees, and not otherwife." 

Anna 
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Anna Eltofi the legatee furvived the teftatbr^ but died at fou^ 
teen years of age, and unmarried. 

The queftion in this caufe was, Whether the legacy of* i jo^ 
ever vefted in Anna Elton > for if it did, it (hall go to the plai^ 
tiff her father, who is her adminiftrator ; if it did not vcft, tl\ca 
it will fink in the refidue of the perfonat eft^te of the teftatof- 
and the defendants who are affignees under a commiffibn c>j 
bankrupt of the prefent Sir Ahrahain Elton the teftator's grand, 
fon, (who was refiduary legatee of Dame Elton^ who was rcfi-* 
duary legatee of the teflator,) will be entitled to it. 

It was infifted by Mr. Attorney-General on behalf of the plains 
tiff, that the legacy vefted by the firft part of the claufe, and diat 
the words annexed to it, " In cafe fie marries with the confent end 
•* approbation of my faidfon^ &c." made a condition Tabfeqaen^ 
which, by the aa: of God intervening, could nevei be per- 
formed ; fo that the legacy, which was once veftedy could not 
be taken out of the legatee by the a£k of God. 

On the other fide it was contended that this legacy netcr 
vefted at all, and fo it was decreed^ 

Swinburne Lord Hnrdnviche — I am of opinion that this is a condition pTfr- 
cf<i Or h. ^^^^^N but.whctlier it be confidered as a condition precedent ot' 
Leg 452!* fubfequent, that will make no difietence in this cafe, for as mtn 
ney legacies are always determined in this court according to tbe 
rules laid down by the ecclefiaftical courts, #hicb hold all con- 
ditions void which are annexed to legacies in reftraint cf mar- 
riage, it m-ikes no difference whether this be a condition pre- 
cedent or fubfequent in rcfpeft to the legatee's marrying with or 
without confent ; the marriage is the event which mult happen 
before the legacy could veft \ and I am of opinion if the legatee 
had married without the confent required, that this court ou^t 
and would have decreed the legacy to have been vefted, a8 the 
fame was not given over to any other perfon. 

Sappofe the legatee had brought her bill to have been paid thb 
money, the court could not have decreed it to have been paid to 
her, becaufe it is given toiler upon an event {viz. her marriagej 
which never happened. 

The rule of the civil law in this matter is, *^ Dies incertus fac*^ 
« conditiouem ;" the uncertainty of the tinie, or whether the event 
w'il ever happen, upon v/hich event it is to be paid or giveflj JJ 
the reafon that has always guided ixi fimilar cafes to this, and u 
the event does never happen, the legacy never veftst 

Ia0t 
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am alfo of opinion that the legatee in this cafe, being a 
rgdchildi could not have had the intercfl: of the legacy ordered 
>e paid to her for maintenance ; t>ut if it had been in the cafe 
xjather and daughter^ and no other provifion had been made 
bcri this court would have given her the iatereft. 

f a legacy be given to a perfon to be paid at the age of 
^nty-one, though the legatee dies before that time, the legacy 
's, and (hall go to the legatee's reprefentative, becaufe the time 
ertain when the legatee would have been of that age if he had 
:d ; but whether a fingle woman will ever marry or, not^ is 
oily uncertain ; therefore if the legacy be given upon her 
triage, it can never veil until that event (which tlie teftator 
1 in view) happen* 

The words, *' And not otherwife^ are very (trong, and relate - 
the whole claufe, and are as much as if he had faid, << I do 
not give it her unlefs (he marry with confet, isfc.** however 
might have taken it, notwithftanding thefe words, if (he had 
rried even without confent. 

n the cafe of Atkins and Hlccocks (in which I took time to 
fider and look into all the books and cafes upon this head, 
li in the civil and common law) the cafe was, a father, by 
will, gave to his daughter 200 /• to be paid her at the time of 
marriage, provided (he married with confent, istc* the le- 
!e died unmarried after the teftator, and in that cafe I decreed 
I the legacy never vefted ; this is a ftronger cafe than that at la the cafe 
bar, as being in the cafe ol^ father and daughter^ for it is a °o aj^o'u^ 
t of nature due from the father that he (hall make a provifion ter of *"«>•' 
his own ch'tld^ but the debt is not fo much due from the grand" pyhoia, the 
to the grandchild ; and there is a great diflFerence, for if a fuppfy'JjJi 
io/d eftate is devifed to a childy and no furrender be made in want of a 
teftator's life-time to the ufe of his will^ this court will fupply fw»«nderto 
want of ?L furrender ; but if ixxoh furrender be wanting in the Jhe wm**but 
; of a devife of a copyhold by a grandftre to a grandchild^ this not in the 
rt will not fupply fuch defect, becaufe the grandchild may ^^^^^^^ 
irovided for by its own immediate parents, as was deter- ^J, \ ^^^ 
ed inter Kettle and Townfend. ^ child. 

F a legacy be given at twenty-one or day of marriage with con- 
, if the legatee live till twenty-one, and afterwards marry 
lout confent, yet (he (hall have it, though it be given over 
le married without confent. 

: is plain the teftator intended to give this 1500 /. to prefer his 
id-daughter in marriage, and it is very common for teftators 
lake different provifions for their daughters or grand-daugbters 
!fpe£t to their marrying and not marrying. 
OL. I. M M 
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and will not 
come r> far 
as London, 
but are will- 
ing to come 
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As to llic words, " To be at her own dtfpofalj* thofc may as 
well mean that it (hould be to her own feparate ufe when (he 
marries, as any thing elfe ; but there is no occafion to make any 
conftrudion as to difpofal one way or other, for the legacy never 
vefted^ becaufc the legatee never was married. 

The bill was difmiiTed without cods, as it was only brought to 
have the opinion of the court. 

Note ; Mr. Brawn for the defendant, in the cafe of Gariut r. 
Hilton^ at the Rolls, 26 Nov, 1739, the teftator by his will in 
1736, gave plaintiff 200 /. provided (he married with the con- 
fent of her father and mother, or the furvivor of them ; plaintiff 
brought her bill to have the legacy raifed and paid to her, and 
the queftion debated was. Whether (he muft not be married be- 
fore (he was entitled to have the 200 /.? and the Mafter of the 
Rolls was clearly of opinion there mud bf a marriage firlt. 

Said per Lord Hardwicie^ that the book of Reports of Cafes m 
Equity in Lord Nottingham'/ time was of no authority. 

Fogoe verfus Gale. B. R. 

THE defendant having obtained a rule for changing the venue 
from Cumberland to London^ upon the common affidavit that 
the plaintiff's caufe of aftion, if he had any, arofe in Imd^* 
and not in Cumberland^ or elfewhere out of London ; it was no"* 
moved by Mr. Poole on the behalf of the plaintiff, that this ru^^ 
might be difcharged upon an affidavit that this was an adi^^ 
founded upon a promife made by the defendant to the plain ^^ 
to indemnify him from any damages which might happen to hi^^ 
by reafon of the plaintiff's agent or correfpondent at Glafg^^j^ 
becoming bail or caution for the defendant in the Admira.^^. 
court there ; that the defendant's witneffes lived in Scotland^ ar::^^ 
were willing to come to Carlijle^ (to give evidence,) but no f|J;;^| 
ther ; and that as there was no procefs to oblige thefe witncfl^ 
to come to London^ Poole prayed the aftion might be laid ^' 
Cumberland^ as the next Englijh county to Scotland. But p^ 
curiam^^This was denied, for here is the common affidavit, an- ^ 
we cannot depart from the praSfice^ which is the law of the cour^^ 
andj asfuch^ is the law of the land^ and the plaintiff took nothi.i^^ 
by the motion. Ford pro def 
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Rex ver/us Hunter. B. R. 

GMENT was regularly figned in thu {being a criminal) A regular 
ife, and it was moVed by Mr. Crowle and Mr. Ford for the ic^owncwfe 
ant, to fet it afide upon payment of coftS) pleading the cannot be fee 
1 iffue, and taking fliort notice of trial, as is often done in afidcon pay. 
lits ; but denied per curiam f for it never was done. coft// 

[owell qui tarn, &c. vepfus James. B. R. 

IS is a rule to (hew caufe why the plaintiff fliould not Inforfnation 
ave leave to amend his information againft the defendant ^' luWmg « 
ling a hare, by altering the parifll where the fame is laid to cd» °* ** " 
(le. Mr. Evans on fhewing caufe objedied, that there 
be a convi£i:ion before the juitices for the fame fa£t already^ 
pari(h where the informer wants to lay it ; but it was an* 
I by Mr. Phillips for the plaintiff— >Notning of /i6a/ appeara 
court, and it is now three months fince the fad was done^ 
we cannot amend it, the defendant will efcape the profe« 
. And this is like the cafe of the Duchefs of Marlborough 
ntmorcy whefe the court allowed the plaintiff to amend in 
raordinary cafe, which if the court had not done, the ftatute 
itations would have run, and the plaintiff have loft all re- 
And the rule now was made abfolute^to amend the in- 
tion* 
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Rex wrfus Harvcy# B, R. 



Svery law Y N the laft term the defendant was brought to the bar by an 

madeintro* ■-- ------- 

dttcing a ca- 



IL o . 
iabeas corpus, the return whereof fcts forth, that he wascom- 



pitaipuniih- mittcd as z felon convi£l upon the IzX^Jlat. 19 Geo. i. for not 
ment muft furrcndering himfclf within forty days after publication in the 
ftliOU?"*** Gazette, of an order by the King in council for him to funcndcr 
upon a charge of being armed on the fea-coaft in order to be aid- 
ing and aflifting in running of goods. 

A fuggeftion of all the fads and requifites in the aA of parlia*. 
ment was entered upon the roll by way of dat. cur. inteHi^tf &c 
to which the defendant pleaded, by denying all the fads therein 
alledgedi and the Attorney^General (then prefcnt) joined iffue,aBd 
the prifoner was then remanded, and was ordered to be tried die 
firft Monday in this term. 

The defendant being now upon his trial, infifted that among 
other provifions the ftatute requires the {hcriff to proclaim the 
order of council in two market to^vns near the place where the 
offence was committed ; that it appeared upon the record that 
the proclamation was made at Hfldleigh 42 miles diftant from it| 
at Ipfwich 30 miles diftant, and at Leftoff 6 miles diftant 5 and it 
was proved that there were five other market towns at 6, 8, and 
14 miles diftant from the place where the offence was committed, 
and fo the defendant objeded that the order had not been pto* 
daimed at the market towns near the place, and therefore infift- 
ed he was not legally conviftcd. In anfwer to this it was proved 
that Hadleigh was a town in the fame parifli where the defendant 
refided, and therefore the King^s counfel faid the proclamation 
made there was more advantageous to the defendant, and that 
the ftatute ought to have a liberal conftru£lion as to this fad> 
which was only to give notice to the party to appear. But /'^ 
rttrxfliw— The letter of this penal law ought to be complied with* 
and no proclamation can be allowed which is not warranted by 
the ftatute^ as the prefent feems (to us) not to be; for Aerecan 

be 
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le no rule more certain, than that every law introducing a capital 
^unijbment ought to be conftruedJlriBlj. 

Thrale wf;^/ Cornwall, B. R, 

A CTION of debt for rent brought by the affignee of the leflbr Debtforrent 

•^ againft the leffec in the county of Middle/ex, of lands in l^^^*f\^ 

Surry. Upon demurrer it was obje£t:ed for the defendant, that leffijdsiocaf! 

an action of debt in this cafe is at the common law, which always but covenant 

annexes the rent to the reverfion, is always local, and mull be vide°^R^* 

laid in the county where the land is; and the diftindion is be- 13,24!, *^' 

tween debt and covenant, for covenant being fbunded on the privity * Lev. 

of contrary is tranGtory : at common law covenant did not lie cro c^' 

for the afllignee of the reverfion againft the leiTee, but is given by 183'. 
ihtjlat. 2'^ Hen, 8. c. 34. And fo it was ht\6. per curiam, who 
faid that i Sound* 237, 238. where the difference was taken, has 
always been holden for good law* And judgment was^vcn for 
the defendant* 

Hawes and Hawes. In Chancery. 

LORD Hardwicke Chancellor — ^There arc two queftions made what words 
in this caufe ; \Jl, The firft arifcs upon the words of the will J^ "J*"^^, 
of the grandfather -^«</r^w Hawes, which are, " I give and devife nancy in * 
** all my ejtate in D. unto my four children A., B., C, and D., (who common, 
" Wtrc his joixngcx children^) tbeir heirs and ajjigns/or ever, equally *^^^^^^^ 
** to be divided between themjhare andjbare alike, as tenants in com- furvivotfliip 
" mon, and not as jointenants, with benefit of furvivorjhip^^ The if any of the 
queftion is. Whether the four children take as tenants in common u^jjj^g^** 
generally, or as tenants in common with fome fort of benefit of i Wmi. 96* 

furvivorfhip ? Stringer ▼. 

^ Phillip?, at 

It is true that, in this ccMxt, joititenancies are not favoured, be- ^ Ao^ched 
caufe they are a kind of eftates that do not make provifion for in 1 Wms. 
pofterity, neither do I take it that courts of law do at this day fa- 9^- E<1« Ca. 
rour them 5 although Lord Coke fays, thzt Jointenancy is favoured ^vern!T/o. 
^ecaufc the law is againft the divifion of tenures, but as tenures Prec. in 
ire many of them taken away, and in a great meafure abolifhed, S^*"^* 
that reafon ceafes, and courts of law incline the fame way with Popham ?nd 
^his court. Another rule is, that where there arc contradiftory Bampficid, 
words in a will, the court makes a reafonable and uniform con- ai'-oAb.9o, 
ftru£lion, and will reje£l fuch words as are abfurd and contra- ^wms ao. 
di£lory to the intent of the teftator. 54- Cru. 

Eli«.69s. 

The words, " Equally to be divided" in a will, make a tenancy Armc'srrmc 

in common : here is alfo added, ** j4s tenants in common, and not as ic8. of no 

" jointenants^" which arc very ftrong words ', but then it is alfo »"t^«'"0'* 

M3 faid, 
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faid, " with benefit of furvivorjhipi* which laft words create the 
difficulty in the cafe, that is to fay, to know at what time the 
teftator intended, this benefit 6i furvivorfbip ^oxMl take pbcej 
and this may be explained by another part of his will, where he 
plainly points out zfurvivorjbip among the children themfelvcs 
as to his perfonal eftate, where the words are, ** Ifa^ij of my 
•* younger children^ die under age and unmarried^ then I dire8 that 
** thefiare of him fo dying Jball go to thefurvivors ,-*' then he come? 
to this devife of his real eftate to his faid four younger cbildieoi 
but it is true he docs not fay with like benefit oi furvivorjhip, I 
think it is natural to confider this as a fund or provifion for thefe 
four children, and that he meant, if any of them fhould die be- 
fore 2 1 or unmarried, that the (hare of the child fo dying (houM 
go among the other children ; and I am of opinion that C. dying 
under age, his (hare did furvive to the other three, and (hill not 
goto his heir at law. 

The fccond queftion arifes upon the words of the will of the 
father Harivood Hanvesy wherein he devifes all his eftate to Mp. 
&heafe in fee, upon truft that he, his heirs and afligns, (hall fell 
and difpofc of it, or af fo much thereof as is neceflary, and wife 
money to pay his debts ; " And the refidue of my eflate which fidi 
** remain unfold^ I direct my faid truflee to convey to my thru cVi^ 
•* dren A., B., and C, and their heir s^ as tenants in common^ and tot 
** thefurvivor and furvivors of them and their heirs ^ when be,fit^ 
** or theyfball attain their age of twenty- one ^ and the rents anipt^ 
** fits in the mean time to he paid towards their education,** One Oi 
the children died under twenty-one and unmarried ; the qucftioa 
is, Whether this eftate vefled immediately'upon the death of th€ 
teftator, or not till they would refpedlively attain the age o^ 
twenty-one 5 and whether they are to take in common ? 

Indeed when the truftec comes to convey, he muft convey *^^ 
each a divided (hare, as they would then take as tenants in CQt9^ 
mon ; but notwithftanding this, I am of opinion that if any ^^ 
them die one day under age, the (hare of fuch child muft funri?^^ 
for I confider this as one fund for the provifion of all the thrt^^ 
and it is the fame thing as if the teftator had faid, " I dire^^ 
" the rents and profits (hall be paid towards maintenance of m^ 
«* three children during their minority, and that my truftee d^ 
•< convey equally to them when they refpeQively arc of age.** 

It was objeSed at the bar, that \i one of the children ha-^ 
died under age, and the furvivors had been minors, what murT-^ 
have become of that third part if it could not defcend to the he^ 
at law ? I anfwer, it was one fund or provifion for all the thre^ 
and that third of the profits muft have gone to the furvivors ^ 
none of them before he or (he (hould become of full age cpul ^ 
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have called upon the truftee to convey. In the prefcnt cafe, one 
of them died under age, and the other two are now of full age, 
therefore the conveyance muft be of a moiety to each of them \ 
and decreed accordingly. 



%€y 



Finch ^7«^/ Wilfon an Attorney of C. B. In Error; 

TI/'ILSON {lied Finch in C. B. by an attachment of privilege^ 
^^ and in Michaelmas term I*] Geo. 2. declared tliTLt Finch was 
attached by writ of privilege, isfc. to anfwer him in an ajjumpfit 
upon a promiflbry note. Finch pleaded non ajfumpfit & non af- 
fumpfit infra fex annos. Iflue was joined upon the firfl; plea ; and 
to the fecond plea Wilfon replied, that he fued out a writ of pri* 
vilege the 7th day of July^ in the 1 6th year of his prefent Majefty, 
and that the faid Finch did make fuch promife within {i's, years 
next tefore the fuing forth the faid writ of privilege. To this 
replication there was a demurrer, and joinder in demurrer. 
Thejre was a verdift for Wilfon the plaintiff below upon the iffue 
to the country. 

The demurrer was argued twice in the Common Pleas, where 
it was objefted to the replication, that it did not appear thereby, 
when the attachment was returnable, nor that it was ever delivered 
to the Qieriff or returned ; and that four terms intervened be- 
tween the tejle thereof and the term the declaration was of, and 
therefore there ought to have been continu^ces of this writ of 
privilege. But the court of Common Pleas jyere of opinioi\ that 
an appearance to procefs cures all errors ancj'defeds therein, and 
gave judgment for the plaintiff below. - ^t 

A writ of error was brought upon this judgment, and the genes ' 
»al errors were affigned ; and in Hilary term- 1 8 Geo. 2. thi^ mat- 
ter was argued by Serjeant Booth for the plaintiff in erroi:, arid 
Serjeant Draper for the defendant ; and again in Michaelmas term 
•20 Geo. 2. by Sir Thomas Booth for the plaintiff in error, and ]\Jr. 
Foole for the defendant. ' 

It was infifted that the judgment was erroneous, for that there 
are five terms between the teJle oi the writ and the defendant's 
appearance ; and that in mefne procefs to attach the body, the writ 
at furtheft muft be returnable the next term after the teJle there- 
of, or if a term intervene between, it is void ; and the reafon is, 
becaufe the party may not be unlawfully hurt by a long imprifon- 
ment: there is a difference between mefne procefs and executions. 
2 Ld. Raym. 775. And where a writ is a nullity, it (hall not 
prevent the ftatute of limitations from running. 2 Ld. Raym. 
772. I Sallk. 421. S. C. The plaintiff below has gone five 
terms back, and by the fame rule he may go back five years,^ 
which would wholly deftroy the law as to returning and continu- 
ing of procefs. 

^ M4 ' For 
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Shower i66. For the defendant in error it was argued, that an attachment 
3^^- of privilege in the C B. is in nature of an original wiit, and if 

an original writ is replied to rhe plea of the ftatute of limitationsi 
it is fufficient to (hew the tefte of it when it iflued without any 
continuances, according to the cafe of Whitehead and Bucilandf 
StyL 373. 401. But if a latitat or a common ciau/umfre^tic 
replied, it mud be ihewn that it was continued properly to make 
it the foundation of the fuit. Carth. 234. And of that opinion 
was the court, after time taken to confider ; and the judgment 
was affirmed. 



Elliot, Executor of Taylor, who was the fecond 
Huiband of Elizabeth, who was one of the 
Daughters of John Boover a Freeman of London, 
Plaintiff, verjiis Bexijamin Collier and Mary his 
Wife, who was the other Daughter of John 
Boover, Defendants. 



c huf- ^ HIS was a bill in Chancery brought by the plaintiff to have 
id'mini!?' *" account of John Boover^s perfonal eftate, and to be paid 



TBel 

l>and*i 

ftr^tion to ^^^ Orphanage fhare thereof which Elizabeth was entided tO| 
hit wife if wherein it was infifted by the plaintiff, that as J. Bcovtr died 
tohiTrwre! '^^vi"g no wjfc> but only two daughters, thzt Eiizabeth was en* 
fcntative, titled by the cu/lom of London to a moiety of one half of J^. Bcwer^s 
andfluiinot perfonal eftate, for by the cudom of London a freeman Icatring 
go to her «. children only has power by will to difpofe of no more than one 
half of his perfonal eftate. 

The defendants by their anfwer infifted that J. Boover^ about 
24 years ago, gave Elizabeth away in marriage to her firft huf- 
band Thomas Filmore^ prefented to her a gold watch, and fitted 
her out very well in clothes ; they alfo infifted (and attempted 
to prove by a hearfay of the father) fhat he gave her 100 A, and 
that this was an advancement in marriage \ and that as the very 
cxa£l portion did not appear under the hand of the father, £/rw- 
heth was barred of her orphanage (hare 5 that the firft huiband of 
Elizabeth became infolvent, and her father took lier home agairt 
to his own houfe, where ihe lived for fome time and took care of 
his family ; then Filmore her firft huft)and died, and her father 
made his will, wherein he expreffed himfelf, that if JSIizakti 
fliould infift upon her orphanage (hare, that (he fliould'pay 25'* 
per afin. for her board. Then Elizabeth married Taylor her fe- 
cond hufband : foon after J. Boover the freeman died, afterward 
Elizabeth died, and eight days after her death Taylor her fecond 
hufband died, not having taken out adminiftration tohcr; adJ 
now £/&/, as executor of Tiry/i^r, brings ihis bill. 
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Lord Hardwicke — ^There are two queftions made in this cafe ; pirft qucP 
mJI, Whether as Taylor never took out adminKiration to Elizabeth i*»on. 
bis wife, her orphanage (hare ever veiled in hiih, fo as to be 
tranfmiffible to his executor the plaintiff? 

2i/, Whether Elizabeth has been fo advanced by her father in Second 
marriage as to be barred of her orphanage (hare ? ^ueftion. 

As to the firft, The fpiritual courts are bound to grant admi- As to the 
niftration to the next of kin ; the hufband is next of kin to his * 
■wife, and Taylor furviving his wife was well entitled to all her 
perfonal eftate, and though he did not take adminiftration, yet 
the right to her orphanage (hare vefted in him, and is tranfmif- 
iible to his executor or adminiftrator. The hu(band is not men- 
tioned in the ftatute of Car. 2. of diftributions j his furviving his 
mrife is not a proviGon within that ftatute \ no perfon but the 
liu(band can be entitled to the perfonal eftate of the wife, unleli 
1>y fome agreement : fo he might have had adminiftration, and 
the whole would have been his own, nobody could have (hared 
with him. Indeed, there are feveral cafes wherein the fpiritual 
court is obliged to grant ad miniftration under the ftat. Ed. 3. ifthehuf. 
and yet fuch adminiftrator is only a truftee. If the wife in this ^^^ <*«* 
cafe had furvived her hufband, every part of the perfonal eftate ^^ J^^",^ 
of her father which (he had been entitled to woulci have gone to rij;ht jnto 
her next of kin, except only fuch part thereof as the hu(band, poflf^on. 
while married to her, had reduced into pofleffion j but notwith- "vMand"' 
ftanding this, there are many cafes in this court where the right then die , 
to the perfonal eftate of an inteftate does not follow the right of ^^^^f^- 
admimftration. ihaiihavcit. 

As to the fecond queftion, I am of opinion that this is not an As to the 
advancement of Elizabeth in marriage, and that (he is not barred f«cofld. 
of her orphanage (hare ; for fuppofe her father had given her 
the 100/., yet as it appears in the caufe his whole perfonal eftate 
amounted to 2000/. \ this could not be deemed ah advancement 
in marriage : befides, it appears in the caufe (he was violently in 
'ov^ with her (irft hufband, and her father muft either have con- 
tented to that match or have buried her, fo it is plain the father 
iid not prefer her in marriage 5 fo there muft be a decree for 
^\it plaintiff, that an account may be taken of the perfonal ellate, 
Ind after allowing to the defendants what the Mafter (hall think 
^eafonable for ElizabetU^ board while ftie was with her father, 
tliat the reft of the orphanage (hare of Elizabeth be paid to the 
plaintiff. 

^tare^ The cafe of Hole and Doleman at DoBors Commons in 
JMtcbaelmas term 1736, cited by the Solicitor-General, who faid 
he was of counfel in it, and that it was therein determined by 
the Judge and all the Dodtors (not in the caufe} j:hat tlie buf- 
fi band's 
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band's right of adminiftration to his wife is not tranfmiflible to 
his reprefentative, but that it goes to the next of kin to the m{e. 
Vide Lewin v. — -— > JScc/es and Freeman^ &tanbope and Stanhope* 

The Vicar of Kellington in Yorkfliire verfus The 
Matter and Fellows of Trinity College in Cam- 
bridge, Redors, their Leflee, and two Occupiers 
of Lands in the Parifli. In the Exchequer. 

Surrey of a T ORD Chief Baion Parker — ^This is a bill brought by a vicar 
fcUgioui Lj for the tithe of agiflment of barren cattle, fetting forth that 

bouK taken « , . •111 r • • *• t t 

m 1S63, ai- ht is entitled by endowment, prefcription, ufage, or othcrwilc, to 
lowed good tW f mall tithes within the parifti ; and, to make out his^ right 
cTidence to thereto, produced in evidence an ancient furvey (from the firft- 
Sir's fight to fruits office) of the poiTeffions belonging to the nunnery of 
Inall tithes. without the walls of York^ to which this rcftorjf 

was appropriated, which furvey was taken in the year 1563, upon 
the diffolution of monafteries tempore H. 8. whereby it appeared 
what fpecies of tithes belonged to the reBory and what to the 
vicar^ viz. corn, grain, and hay to the reiJor^ and to the vicar 
wool, lamb, zn^ all other fmall tithes ; alfo another furvey taken 
by the college anno 33 Eliz. was produced, which agreed with 
the former. It was objefled, that it does not appear by what 
authority the furvey in the year 1563 was taken ; the anfwcr isy 
that thefe furveys have always been allowed as proper evidence, 
and to be read, notwithflanding the commiffions under which 
they were taken to be loft. It has alfo been objefled, and it ap- 
pears in proof that agijiment tithes have been paid to the reS^ 
for 50 years laft paft. In anfwer to this it is proved, that bcfoic 
that time, viz, fixty years ago, this fpecies of tithe was paid to 
two vicars ^ fo that I am of opinion here has been an ufurpaooo 
upon the vicar for fifty years laft paft. If an endowment appear> 
that is the rule we are to go by, if it do not, ufage is the rulci 
therefore if there had not been this written evidence, (to be fure,) 
the payment to the impropriator for fifty years would have been 
/giffmcntis very ftrong proof for him again ft the vicar; but on the other 
sijnall tithe, fije here is a record which proves that the vicar is entitled to a" 
fmall tithes^ and at this day there is no doubt but that aglfl^^ 
tithe is a fmall tithe j and the court decreed in favour of Uic 
vicar. 
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Hay & Ux, verfus Kitchin & Ux. B. R. 

SSAULT and battelry : defendants plead yJ« affault demefne Aflaultan(| 
^ tried before Juftice Fofter : the defendant failed in proving t^t^T* ^n 
plea, flien the plaintiflF went on in his evidence and proved an pt^/^thtc^' 
lult niade the 27th of OBoh'er ,-■ and the tnemorandum in the re- the aflauit 
d IS of the firft day of Michaelmas term, .being the 23d day of ^a* on a day 
^oher; but the day of the affault laid in the declaration is. the commenc?* 
h of the fame OEloher, It was infifted at the trial that the plain- meat of the 
ought to be nonfuited, as not having proved any affault before '^^ 

commencement of the fuit j but the judge refufed to call the 
ntiff, and there was a verdi£t for the plaintiff, fubjeft to the 
:iion of the court. The point was now fpoke to, by Serjeant 
te for the defendant, and Mr. Btnne for the plaintiff. Per 
'am — ^The defendant by his plea admits an affault, which is 

before the day of the memorandumy and the plaintiff's proving 
iffault was unneceffary. If this had been upon the general 
5, the court would have let the plaintiff have mended his bill 
aiaking a fpecial memorandum ; and this has been done where 
day laid in the declaration was after the memorandum in Bennet 
Mainnuaring^ 7 Ss* 8 Geo. 2. l^ht poftea was delivered to th^ 
ntiff. 

>oker, Executrix, t;^;r/2rj Quilter. In Error. B.R. 

CTION upon the cafe upon four feveral promifes : i. An Ezecatriz 
indtbitaius affumpfit for the ufe and occupation of a houfe of f«esforadcbt 
plaintiff's tellator in his life-time, and the promife laid to be ^"^" ^l^^ 
Ic to him ; 2. A quantum meruit for the like ; 3. An indebita-- in proprio 
^Jfumpftt for the ufe of another houfe of the tellator for the 3"*;^ ^« 
c incurred fmce his death, and the promife laid to be made ^^^^ 
ie plaintiff as executrix ; 4. A quantum meruit for the ufe of astra-iiyi*. 
ther houfe of the plaintiff, without naming her executrix ; S. c. 
gtnent by nil dicit in C. Jff., writ of inquiry and entire da- 
jes affeffed : now in error upon the common errors affigned, 
Ford for the plaintiff in error infifted, that 9 man cannot fuc 
Xecutor and in his own right in one and the fame aftion ; 
that though this is ia judgment by default, and not taken ad-* 
^ge of by demurrer, yet thcvcourt is obliged ex officio to abate 
^rit, for that the damages are entire, and the plaintiff cannot 
nguifti how much fhe is to have as executrix, and how much 
cr own right ; and this being againft a rule or maxim in law, 
^t helped by any of the ftatutes of jeofails. 

Mr. 
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Mr. Cormns for tbe defendant in error inCfted, that although 
this might have been ill upon a demurrer^ yet it is not £b upon a 
judgment by default; and cited 2 Lev. no. and i Std. ai8. fep 
{hew the court will go as far as poflible to fupport a judgment: 
he alfo urged that the court would prefume the fouru count to 
be brought by the plaintiflF as executor, as (he. was named fodt 
in the beginning of the declaration ; and cited i Ld. Rffjm. 
to (hew that the court have prefumed agatnft the very words of 
a recordi where it is faid, << mouey received for the ufe of tbp 
*« defendant, inftead of the plaintiff/* 

Lee C. J.-*It is not difputed but. that a plaintTflF in a deco- 
ration cannot make a demand for any thing due Jure aberm (t 
in proprio jure : and fo is the cafe of Rogers v. Cooke^ Carth, yj. 
Salk. ID. S. C. there was not in that cafe any demyrrer, (br 
Salk. in that is wrong,) but the defendant pleaded a frtToloQS 
plea. When the court faw the record they abated the writ, be- 
caufe there appeared two incompatible demands in one and die 
fame fuit ; and the true reafon was on account of the damages, 
which were entire ; and the court could not fay whzt damagei 
• the plaintiff was to have as admini/lratory and what in proprio jurtt 
and this is a declaration againft a rule of law, and is not helped 
by any ftatute ; neither do I think a verdi£l wouM have hetpeil 
it, for a verdict only helps upon a fuppofition the matter was 
proved before the judge who tried the caufe ; and fuppofing all 
the matter in this declaration to have been proved^ yet the two 
demands cannot be made in o;ie a£tion. 

Wright J. fpoke to the fame effeft. 

Detwifon J. — No doubt but this would have been bad upon a 
demurrer ; and I think it is alfo bad upon a judgment by de- 
fault, but am in doubt whether it might not have been helped 
after a verditV, becaufe when an executor fues and declares for 
rent both in the life-time of the teftator and after his death, there 
the executor may fue without naming himfelf executor ; and if 
he names himfelf executor it is furplufage, and he (hall pay cods 
where it is for rent in his own time as executor. 

Fojter J. — If the plaintiff's naming herfelf executrix in the be- 
ginning of the declaration in this cafe does not extend to the 
fourth county I think the declaration is bad, and concur witli my 
brothers. Judgment revcrfed. 



r 
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Keeliqg ver/us Newton. B. R. 



'ipHE declaration was left in the office de bene ejfe^ upon pro- Praftice. 
^ ccfs returnable ihtfecond return^ with notice indorfed upon ^^^^J'^f^ 
^ to appear and plead m eight days; and the hke notice was thededara- 
J- gifcn to the defendant that the declaration was left de bene ejfe as ^ion out of 
\ i^brefaid. The defendant's attorney filed common bail in due ^^^^^ 
r time, and tendered the general iflue with a notice of a fei-^ffj it, before ihe 
r 'wludi the plaintiflF's attorney rcfufed to accept, bccaufe the de- pontiff*! 
fcndant's attorney had not taken the declaration out of the office "iJi^^d^o 
2nd paid for it, and figned judgment, which was held to be re- receive his 
nhtper totam curiam^ upon the Mailer's report, and upon con- 
uilting the clerks of the papers and others. Fide Reg. Cur* 
««00 1700. 



plea. 






t . Hallett ver/us Hallett. B. R. 

'' D ULE to fhew caufe why the plaintiff (hould not have leave Motion by 
r> " to amend his declaration upon payment of cods, by altering «he plaintiff 
^ the word Middle/ex in the margin and putting in there the word SiciTrathm* 
|,..' Dorfetflfiref and by ftriking out the word Dorchejler throughout by changiog 
'; tod infcrting the word Wejlminjter va^t'dA thereof. Mr. Lacy ^^^"^^^^ 
^; for the defendant faid he had pleaded, and this was a motion in pj^^^t* 
, cSeA to change the venue by the plaintiff after plea pleaded, and 
was of the firft impreffion. 

Mr. Burton i contra — This is an aflion upon a note : the de- 
fendant has pleaded a tender as to part, and non ajfumpfit to the 
reft ; and if the amendment be mada^ the defendant need not 
plead de novo. 2 Keb. 154. 

The court inclined to make the rule abfolute, but took time 
to confider. 
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Brown verfus Beft. B. R. 

i 

THIS IS a fpecial aftion upon the cafe for diverting a wate^ ' 
courfe, wherein the plaintiflF declares upon his own prf* 
feflion of the place through which the water iifed to niO| vi 
fets out the courfe thereof, and that the defendant has mk 
this obftruAion, viz. that he has digged two pits deep aol 
wide, and made two ponds partly in and near the £ud CooiC^ 
and diverted the water into thefe pits, and made dams andbaflb 
to the ponds, by which the water has been diverted in its antbt 
courfe, and a great part of tt funk into thefe^ pits and pondSf fo 
that little or no water has come to the plaintitf's gronn^ 
whereby the plaintiflF is damaged* 

The defendant pleads that all the water fprings in his groiodr 
and that the two pits have beea there time out of mind for die 
ufe of water for the meadows and cattle, and that at the doe 
when, fa'c. thefe pits were choaked up with mud, and thcrcfwe 
be dug two large pits, and made dams and banks, which he in* 
fids it is lawful for him to do, and denies that any other vater 
has been obftru&ed. 

The phintiflf replies, protefting that the plea amounts to de 
general ifTue, and fays that the defendant did this of bis owft 
wrong, and concludes with an averment ; the defendant deinon» 
and plaintiff joiiis in demurrer. This cafe was argued in 3f*» 
term 19 ^ 20 Geo. 2. by Mr. Cox for the defendant, and Mr* 
Pooie for the plaintiff. And in this term the court gave judg* 
ment. 

Lee C. J.-— t am of opinion that the declaration is very goodf 
and that in the cafe of a watercourfe which is jure natur±^ tbis 
is the beft way of declaring, for the plaintiflF being pofle^o^ 
the place, declares that the water currere folebat through that 
place time out of mind, and that the defendant has obftroded 
it } and I think the defendant by his plea has not at all dciued 
8 dn 



Michaelmas Term, 21 Geo. II. 1747* 175 

plaintiiPs having fuch a watercourfe, but fays that it took 
rife in his the defendant's ground^ that the water runs through 
t of his ground, that there were two pits immemorially, and 
Qowledges he has enlarged the pits and made the obftru£lion 
I in the declaration ; this really amounts to a confeiBon of 
plaintiflTs a£lion \ for although there has been pits in the 
endant's ground time out of mind, yet he cannot enlarge them^ 
: they muft remain as they always have been, and fo is the 
e both in the common and civil law. Hetley 34. Duncomb 
Sir Ed, Randall. Dig. lib. 3. fee. 15. The defendant indeed 
jht have cleanfed the pits, keeping them as they were before, 
t cannot enlarge them ; if I have a right from ufage as currere 
hat^ I have the right in fuch a manner as the ufage has been ; 
to inconvenience to defendant it is nothing, and might be 
sdged in every fuch cafe as this ; and the maxim in Hetley 34. Carth.iiC 
5xa£Hy applicable to the prefent cafe, &ic utere tuo ut ne ladas Popht 166. 
mo. 

Df««^/i J.— Whatever the precedents may be in regard to 
^ereourfes to mills ^ yet as to natural watercourfes this is the moft 
>pcr way of declaring 5 as to the plea, it feems to be calcu- 
^ not to come to the merits, for I cannot fee it was poffiblc 

tiie plaintiff to take any iiTue upon this plea, though I cannot 
'pcrly call it a prefcription, yet it has the fame efied;, for 
fe pits, ^c. are faid to have been time out of mind. De- 
dant fays, that although there was a watercourfe through 
ir land, yet in my land there have been two large pits for 
tering cattle, i^c. and for other purpofes for the occupation of 

land ; the defendant ought to have faid for what purpofes ; . 
re is a direft allegation that thefe pits have been time out of 
id, and that all the water except what was ftopped for his 
•pofes, was not Jiindered, fo that really he has in efFeft alledged 
Lght to keep all the water if he pleafes ; and this plea can only 
ount to the general iffue, for if it had. appeared upon the 
leral iffue that the defendant had a right to keep all the water, 

plaintiff muft have been nonfuited ^ befides, the defendant 
nits he has enlarged thefe pits, which is certainly contrary to 
^i and if the defendant has any prcfcriptiony he ought to have 
^erfed the plaintiff *s prefcription^ according to the cafe of Mur-» 
roydv. LatVy Carth. 116. And a watercourfe is a quite dif- 
€k thing Jrom the hnd. Poph. 166. Wright and Fojler Juf- 
cs of the fame opinion. Judgment for the plaintiff. 
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Denn of the Demifc of Warren vcffus Fearnfidc, 

B. R. 

rp JECTMENT. Special vcrdia finds that Dorothy Talbot be 
^ ing feifed of. the lands in quellion in fee^ by leafi and rekafe 
in 1678, in conGderation of a marriage to be had between her 
and Edward Warren^ conveyed the fame to truftees to the ufe 
of herfelf for life, then to Edward Warren for life, remainder p 
the heirs of her body begotten by Edward Warren^ remaiiider 
to Edward Wdrren in fee, with power to Edward^ if he fur- 
vived his intended wife, to make leafes for 2 1 years, or for three 
lives in poffejfton^ and not in reverfton ; the marriage took cffcfi, 
and they had iffiie three fons, John^ Edward^ and Talbot s J6t 
ward the father furvived his wife, and in 1704 demifed the pre- 
mifes in queftion to John Plejftngton for three lives, habendum 
from the day of the date thereof, at the ufual rent of 17 /. 2^ 
which lea/e was executed in the prefence of two witneffes, ac- 
cording to the power, by virtue whereof Ple//!ngton entered and 
was feifed, and continued fo to be feifed thereof, and paid rent 
ift the year 17 15 till he was attainted of treafon, having been m 
the rebellion, and that he was a papift at the time of the demife 
and at the time of his attainder ; that Plejftngton was indided 
and outlawed for high treafon in 17 16, and was thereupon at- 
tainted; that Edward Warren the father died in 17185 thatJU* 
Warren his eldeft fon^died in 1729 without iffue 5 that Edweri 
Warren the fecond fon died in 1737, and left iffue George War^ 
ren^ the lefTor of the plaintiff, who is the heir at law in t»l; 
that no claim was made of the premifes by any of the family rf 
E. Warren before the commiffioners of forfeited eftates, byd« 
Jlat. I Geo, 1. c. 50. under which the defendant claims; aui 
whether upon the whole matter, i^c* 



Pofleflion of This fpecial verdift was argued by Mr. Starhey for the plaintiff) 
ilTc pof^'"^* and Mr. Ford for the defendant, in Michaelmas term, 18 G«». 2. 
feffioDofthe and feveral other times by other learned counfel at the bar 4 and 
icObr. now the court gave judgment for the leffor of the plaintiff. 

And ly?, It was refolved by the whole court, that the demifc 
to Plejfmgton being habendum from the day of the date, was of a' 
freehold to commence infttturo^ and therefore void, ^dly^ That 
Plejftngton entering and enjoying the premifes under this fcAI 
leafe was not a dijfeifor^ but a mere tenant at will for it is found 
he paid rent. 3^//y, That a tenant at will has no eftate that hc 
can forfeit to the crown, for he has nothing at his own difpofalf 
lawVM. ^"^^ ^^^ ^^ ^^ treafon determined his tenancy at will, i^thljt 
That the leafe to Plejfingtm was alfo void for another rcafon, 
(was held by all except Juftice Fojler^) viz. becaufe he was a 

papift* 
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piupxft* 5/i/p, It was rcfolved that the poffeffion of Pleffington 
(the kqfe being void) was the pofTeilion of Warren ; fo that as 
the eftate was never out of the poffeffion of the family of jS^- 
muard Warren^ there was no occafion to make any claim before 
the commiffioners under tiitjlat, i Geo. i. r. 50* 

jFo/ler. J. diffented as to the leafe being void, the Icffee being 
a papift i he faid the words void^ &c. in the corporation z£t, 
are confidered only as voidable ; fo in the cafe of a purchafe b]^ 
a mllain, he may take for the benefit of his lord ; and he thought 
that a papift might take for the benefit of the crown in cafe he 
flsould commit treafon ; but as to all the other points he agreed 
with the reft of the court, and that judgment jQiould be for the 
plamtiff. 

Law qui tam, &c. ver/us Worrall. B. R. 

iKFORMATION on the Jat 8 Geo. i. for killing ^jiw^,- the Coftsforthc 
-* defendant pleaded a conviftion before a juftice of peace for j^^°^^^^^f^ 
the fame fad, and the defendant had judgment for want of a re- replication, 
plication, and obtained a fide-bar rule for cods, which Mr. Evans <>« « in- 
flow moved to fct afide, alledging that the Jatute did not give the ^r wilbg 
defendant cofts, and that the JIat. 18 Eilz. does not extend to game. 
flic fubfequent ftatutes. But per cur. — ^The words of the Jlat. 
18 E/iz. c. 5. are as general as ^.wy jatute relating to cofts, and 
fecm to extend to every informer upon any penal Jiatuie who (hall 
delay his fuit, difcontinue, be nonfuit, or (hall have the matter 
pafs againft him by verdi£): or judgment, fuch informer (hall pay 
cofts; and there have been a great number of cafes like this 
where cofts have been given ; and cited Carter qui tam v. Ttw/- 
ing^ Mich. 12 Geo, i. 

JefFereys verfiis Walter. B. R. 

RULE for the plaintifi^to (hew caufe why the defendant (hould ^"^JJ^^* 
not have leave to withdraw his plea of mn ejl faBum to a non eft ftc- 
bond, and to plead xhejlatute of gaming^ upon payment of cofts, turn to a 
taking (hort notice of trial, and giving judgment of this term in ^^^^^^^ 
cafe there be a verdi£l for the plaintiff, grounded upon an affi- tutc of gam- 
davit that inftruQions had been given by the defendant to his '"g- 
attorney to infift upon the Jlatute of gaming ; and the attorney, ^°?jJJ^Jf 
apprehending that he could give that Jlatute in evidence on non ^* •* 
4ftfaBum^ did not plead the flatute fpccially. It was objefted 
for the plaintiff that this -had never been done, that the defendant 
had been guilty of an affedtcd delay by exhibiting a bill in Chan- 
cery againft the plaintiff for a difcovery, relief, and an injunc- 
tfon, to which he had put in his anfwer \ that the defendant firft 
,. V0L.L N pleaded 
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pleaded nil debet ^ which he would not ftand by, and then pleaded 
non eJifaBum^ and an injun^ion with liberty to proceed to ]u4g« 
ment was granted in Chancery. 

Fer curiam [alfente Cap. yuJic.)^Tht court will not gifC 
leave to withdraw the general iflue and plead fpecially where it 
is to the prejudice of the plaintiff, or where there has been an 
afFeded delay ; in this cafe it appears by the anfwerin Chancery 
that the defendant has a good defence at law, and here u as 
afie£bed delay ; in the cafe of Mailers and Sbeinumdine, Mid, 
15 Ge9. 2. leave was given to withdraw the general ifine Not 
guilty, and plead a juilificatiou, upon the like terms as in the 
prefent cafe ; and they faid they remembered feveral other ciiet 
where tHe like had been done by the court *, fo the rule wa» 
made abfolute. 



Herring verfus Durant. B. R. 

VeiHie cin- %y| R, Ford moved to change the venue from London into JC«^ 
dSiI^cd but ^P°" ^" affidavit that the caufe of aSion arofe upon % 

into a coun- bridge Called King/bridge, partly in the county of Kent and pardj 
ty where the in the coufity of the city of Canterbury^ and not elfewhere : But 
TfliaiQii*^* />^r curiam — ^^''e cannot cliange the venue into another COttnty, 
arore. unlefs the caufe of a£tion wholly arofe there i and he took IKH 

tiling by his motion. 

Sibthorpe verfus Moxholme. In Chancery, Nav. JO. 

"DILL brought by the reprefentative of Richard Chillingwrth 
^ to have a bond for 500 /• delivered iip to her, 

Teftatrix by The queftion in this cafe arifcs upon the will of the plaintiff's 
will forgives mothcr, by which (he forgave her fon-in-law Richard Chilling' 
fawiTbt' '^^^^ ^ ^^^^ ^"« ^^ ^^^ o« l>o"^ for 500 /. and all intercft that 
upon bond, fliould be duc thereon at the time of her deceale, and dcfitcd 
knd orders it her executrix to deliver up the fame to be cancelled. The wS 
wcdup,'hcr w^^ ^^^^ ^^ '743 > Richard Chilli ngworth died after the maldflg 
fpn-in-iaw thereof, and foon afterwards, in 1744, the teftatrix died, which 
jjksmhrr IS admitted by the anfwcrj the queftion is. Whether Ac ctebt 
ii;prdW«*a-*' ^a^ cxtinguiQifd, or this is a lapfed legacy, R. C dying in the 
five ibaU life-timc of the teftatrix ? 

Iiave tfaAs 

vered up. 'LoxA Chancellor— I am of opinion that the plaintiff by to* 

means or other ought to have the benefit of this di:vife,.MHl'Ae 
bond delivered up •, this is the cafe of a mother making provifio^ 
for feveral brariches of her family, and if this part of her wM 
cannot take cffeft, part of her family would be unproTidcd fofi 
the daughter herfelf being the plaintHFia this caufe. Although 

it 
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k maft be admitted the bond would bate been ^i^ts in the bands 
of the executor in refpe£l to creditors, yet it does not fc^w that 
St ibonld ftand as to the executor, who is a volunteer^ If the 
IBExecutor had brought an adiion at law, this court would have 
granted an.injun£lion ; and though this wants the form dizrer 
iea/e^ and cannot be pleaded as fuch at law, the will being no 
Jeed^ yet as againft the executor and volunteers, will be confi- 
dered in this court to have the fame eSedt ; and in the lad part 
of this devife there is nothing perfonal^ the will only ordering 
the bond to be delivered up, not faying Co whom s and it differs 
from the cafe in i Wms. 83, and 2 Vern. 521. Decreed the 
bond to be delivered up and cancelled. 

Pinfent verfus Pinfent & al« In Chancery. 

T ORD Chancellor — ^This is a bill preferred by a fon, who Biiibyifoa 
-■^ claims as remainder-man in tail againft his father, who is ^**® i* « 
tenant for life, without impeachment of wafte, and part of the ^^'J^^^ 
relief prayed is, that the title-deeds may be brought into court againithis 
and depofitcd with the Mailer for fafc cuftody ; this is a pretty ^*^*** "^^^ 
extraordinary kind of relief that is prayed ; I will not fay it may iffc*"" hive 
not be proper in fome cafes, as where the father being tenant for the tide- 
life endeavours to better his eftate, or to deftroy the remainders ; J"^'^^*^" 
it may alfo be proper where the tenant for life was an entire foVafc^cuf- 
ftranger to the eftate before the fettlement thereof made,- or in tody. 
the cafe of a jointrefs ; but I believe in thofc cafes the Mafters f "fn^^^^^^f, 
wffl agree with me, that it would be much better and fafer if a teeatoobUge 
third hand, who is a friend to the parties, could be found to them to 
dcpofit the deeds in ; becaufe when a Matter dies and another ^J^l^l^^ 
peifori comes in his place, deeds have been frequently loft; and is dsreaed 
this b the reafon why I have always been cautious now I have by the plain- 
decreed writings to be brought into court to be depoCted for fafe ^^'^f '^^ 

COftody* " It appearing 

in the cauiii 

This bill is alfo againft truftees to oblige them to make- fuch ^Hff^^, 
fettlentents as is direfbed by the plaintiff's grandfather's will ; covenanted 
■and it appearing in the caufe that the plamtiff has covenanted to giant an- 
trith feveral perfons to grant them annuities out of fuch lands o?Sdil!!*ndi 
as (hall defcend or come to him in cafe he (hall furvive hb father, at OaWtotim 
it was objedled by the defendant's counfel that thefe annuitants ^ him after 
ought to be before tihe court 5 and I think this is t, material oh*- de!^th,^^ho(t 
je&on, for thefe covenants to grant annuities are equitable liens annuitant! 
upon the lands, whereof the truftees now have notice ; and if I muft be 
fbottid order the deeds to be brought into court, the fame might nw*ep*'^«« 
afterwards, upon the motion of the father afnd fon (when they 
may be better friends) be delivered to them out of court, and 
then they might join in felling the eftate to a purchafer for a 
taloable confideration without notice of thefe annuitants, and 
fhe annuitants could have no remedy but by bringing a bill 

N 2^ . againft 
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agamft the truftccs and the fon •, fo that by making fuchoricr 
or decree as is prayed, without hearing the annuitants, might 
poffibly be doing them injuftice, and therefore the caufc muft 
ftand over, with leave to amend by adding all proper partioi 
and the defendants mull be paid the cods of the day. 



HILARY TERM, 

21 Geo. II. 1747. 



Feathers veffus Bryan. In Error. B. R# 

PUmt levied rw^HIS was an aftion upon the cafe upon z^ quantum vumi 

io^i'blf^' 1 in the Palace court, wherein the plaintiff below dcdaKf, 

thecaufe of ^bat in confideration he had permitted the defendant to enjoy 

' laion ac- fuch a mefluage, being within the jurifdiaion of the court for 

hcMifter * ^°"S ^P^^^ °^ ^^^^ ^^ ^'^^» *^^ ^^^ ^P'**^^ ^^ ^^'^^^ quarter? of 
a*vcrdia. » year, ending the ijth day of March lafl:, he the defendant, 
upon the 20th day of the fame month of Alarch^ at Soutbmrk^ 
within the jurifdiftion of the faid court, promifed to the plabtiff 
to pay him fo much money as he reafonably deferved to have for 
the fame, to*r. There was a verdidl for Bryan the plaintiff be- 
low, and a writ of error being brought, it appears upon the 
tranfcript of the record that the plaint was levied at a court hcU 
upon the loih of March laft, which is before the three quarters 
* pf a year ended, for which time of enjoyment of the houfe the 
a<Siion is brought, and this is afligned for error. 

Mr. Ford for the plaintiff in error— To Ihew that' this wa» 
error cited i RoL Abr. 7^2. />/. 12. Cro. Joe. 6^^ ^o. Teh. 7^ 
And faid, this is not like the cafe where the day in the declafafi<»* 
appears to be before the caufe of aftion, for though the day of 
thepromife be laid to be made before die caufe of aftion arofc, 
yet it is not traverfable. 

Mr. Bewii for the defendant in error— ^This is after a verdiSi 
Jtnd heljjed by thejat. ;8 J?//z. r. 14. / i. which has been de- 

6 termined 
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termmed to extend to inferior courts, Salt. 266. and in the cafe 
«f Thayer or Sa^ isf Ux. v. Curtis^ HiL 10 Geo. 2. rotuh 
argued Pafch. 10 Geo. 2. being anadion oi affault and bat* 
iery in the Palace court.; and upon error brought it appeared that 
the plaint was levied fix or feven days before the day of the aflault 
laid in the declaration ; and per totam curiam-^nih being after 
a verdi£l is aided by the Jlat. 18 Etiz. and the court intended 
there was no plaint at all; and in Pafch. 9 Geo. i. C. B. 
rotuh 57. Waterton v. Plaxton^ which was an adiion of ajfau!t 
and battery^ and upon error brought it appeared that the day in 
the declaration was after the tefte of the original writ ; this cafa 
^^as argued by Mr. Fazakerley and Mr. Reeve, and being after a 
rerdiGt per curiam, was helped by the ^at. 18 E/iz. 

Mr. Ford in reply — The ^at. 18 EJiz. only helps an original 
which is bad for want of form, and the total want of an origimJ^ 
but does pot help a bad original infubjlance^ as this is* 

Per curiam^^There is no difference between this cafe and that 
of Sayer and Curtis, which we well remember; and the cafe iii 
Teh. is not like this, for this is a quantum meruit, that the plain- 
tiff having permitted the defendant below to enjoy the meffuagc 
for a long time, viz. for the fpace of three quarters of a year, 
ended the z^th of March, &c. The plaintiff below was not 
obliged to prove the whole three quarters of a year's rent due, 
and for aught appears to us the jury may have found lefs; but 
if they have not, this is helped after a verdid. Judgment affirmed 
per totam curiam. 

Dyke ver/us Sweeting. In Error. B. R. 

^T*HIS is an aAion of covenant in C. B., in which there Is a An original^ 
'*' plea, replication y demurrer, znA joinder in demurrer ; and the ^ntofilie* 
whole proceeding is entered upon record of Trinity ternir in the infinaijudg- 
18/A and ii)th years ofhisprefent Majefly, with a continuance by rocni ii 
cur. advifare vult until Michaelmas ^term following, when an inter- 5*^"*' ^''* 
locutory judgmejnt is given fot* the plaintiff below and a writ of ^h^t judg- 
inquiry of damages awarded, returnable in Hilary term follow- mem, if it 
ing, and thereupon final judgment is entered of the fame Hilary J^^"'^^^^ 
term ; and upon error brought, the want of an original is affigned c^rd that 
for error. A certiorari is awarded to certify whether there be there have 
any original writ of the fame term with the placita, viz. of ^ggJi^^'^^fa 
Trinity term, 1 8. £5)^ 19 Geo. 2. and returned that there is no (?n- preceding 
ginal writ in this caiife. Upon diminution alledged, a fecond ««»• 
certiorari is awarded to fearch the records of Hilary tcrm'^ 
19 Geo., 2., wherein final judgment is given, and an original writ 
'^is thereupon returned brtween the parties, tefled the 23^ day of 
January y returnable on the o^ave of the Purification of the Bleffed 
\AIary in that term. 
\ N 3 Serjeant 
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Serjeant Poole for the plaintiff in error ^-^There b no mgiti^l 
writ in this caufe to warrant the proceedings of the eoQTt in the 
term whereof they appear to be recorded, and therefore this 
judgment is erroneous; and I rely upon i Lev. 6p. Aimjm^ 
which b exactly like the prefent cafe. 

Mr. Ford for the defendant in error—Although the final 
judgment and original writ be both of the fame term, yet the 
court will infer that the original was prior : and in the cafe of ft 
warrant of attorney filed of a fubfequent term to the placitdf tk 
judgment is good though the placita be prior to the filing Ae 
warrant of attorney^ as was held inter Manning and RoA^ B^ 
4 Geo^ 2. So alfo inter Hujh and Mingay. And in 9rr». il faT 
1 2 Geo. 2. inter Phillips and Phillips^ the final judgment and m' 
ginal writ were both of the fame term^ and the jiidgment wa» 
figned before the original was returnable, and held to be good, 
although in ftri6);nefs of law the court of Common Pleas is not 
poflefled of the caufe before the original writ be returnable; and 
if it be the ground and foundation of the a£lion, it ought to be 
, filed before any ftep or procefs at all can be made ; yet it is ^ 
known this is but matter of form ; and if an original writ be takn 
out at any time pending the fuit it is fufficient, fo that the kiif 
be paid his fine for it* 

Lee C. J, — The queftion is, Whether ^\& origined writ 
which appears to be returnable in Hilary term warrants thefiuJ 
Judgment of the fame Hilary term^ when at the fame time it a|H 
pears to the court there were proceedings in the fame caufe iQ 
Trinity and Michaelmas terms before ? 

Now it is certain that where the want of an original writ is 
^iffigned for error, and it appears that all the proceedings are A 
the fame term wherein the original is returnable, fuch an originei 
warrants thofe proceedings, let it be of anv return in the fame 

- term ; but an original oi the term wirhertinfnal judgment is girei^ 
Will not warrant i/| if by the record it appears'jhat there hav9 
been proceedings in the caufe in the term or teri^ before^ accord* 
ing to I Lev* 6(/- And the cafe of Difmo and Shirley^ Telv* io8«. 

. ' goes upon the fame di(lin£iion, that when all the proccedingi 
are in one and the fame term, an original of that term will warrant 
the fame,^ but not otherwife ; and i Keb. 327. Booth againfi: 
Beard is dire£ily in point : to be fure the original writ is the verf 
foundation of the fuit in the Common Pleas in ftridncfs df laW| 
though the prafiice has gone fo far as to allow an original to be 
|[ood of the fame term with iht fnal judgment, if all the proceed- 
ings be of that tfrnb. 
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TThc cafe of original ivritt differs from warrants of attorney^ for Wmranu of 
is fuflElcicnt if a warrant of attorney be filed at any time pending JJ!^^*^ 
t^^ fuit, let it be in which term it will. The/n/. Hen. 8. only anytime 
^S'wres a warrant of attorney to be filed in the caufe ; and the pending the 
*«*• 4 Anna requires it to be filed according to the coixrfe of the ^^^i**^/ 
^ourt, and that i6 to have it filed at any time pending the caufe, 
^d it 18 no noatter when^ fo that it be in the fame fuit ; but as 
t^4in original writ it is otlictwifci for if there be proceedings in 
the a&ion in a term preceding the return thereof, the original will 
not fuppofrt them. Wright J. of fame opinion. 

Denmfon Juftice— The^ii/. 4 £ff 5 Anna extends to judginents 
by default, provided there be warrants of attorney and an original 
wriri according to the rules of law. In the Common Pleas for- 
merly when tl^ proceedings were of two terms they ufed two 
fdlls, which they called the imparlance roll and the plea roUi but 
of later times they generally make up the whole record of thai 
Urm wherein i/Tue is joined, or interlocutory judgment is figned, 
without any alias prout patet^ fo that now there is feldom any im- 
pMrlmice roll. I am of the fame opinion, that there muft be an 
original of the fame term with the placita. The court were going 
to reverie the judgment; but upon the prayer of Mr. Ford for 
die defendant in error, the court gave him time to apply to get 
an oripnal writ of Trinity term in which the placita was. 

Rex vtrfus Parifli of Bugden, B. R. 

^OHN Green and his wife came with a certificate from the When Ae, 
y parifli of Royjon to the parifli of Ampthill, where they had a ^^^_^^ 
ion Thomas born, who continued to live with his father till be becomes ui* 
was a I years old, and then married Mary his wife at Ampthilly depenAcDtof 
and became head of his own family, and lived feparate from his ^i^^^'^j^J^ 
father. John Green th& father went from Ampthill to live in the foibw bii 
parifli of j8//^rff//, where he hired a houfe at lo/. per ann. and father^tuft 
thereby gained a fettlement at Bugden. Tbonias Green the fon, [ha^Jh^alo. 
his Hvife tirtd children, becoming chargeable at Ampthilly were, by ed by pur- 
arder of two juftices, which was confirmed by the feffions, ^^"-S[**/*'. ^!!* 
moved to Bugden as the laft place of the old man's legal fettle- *the>ia^' 
Dnent, he not having by any aft of his. own gained any fettle- from whence 
ment: but by the whole court both order.s were quaflied ; for ^^?^- 
where \\it fon becomes independent of \i\% father^ as in this cafe, "^^^^ by^cJ- 
he fliall not follow the father's laft place of fettlement, but fliall tificat 
be fent to Royfton^ where his father's fettlement was at the time 
he feparated from his father's houfe, and the fon was never at 
Bugden with \i\% father. The cafe of 5/. MichaeF.s Norwich and 
St. Nicholas Ipfwich, about twenty years agOr is the very fame 
witli this cafe, where there was the fame determination j^ and 

N 4 when 



184 Hilary Term, 21 Ged. 11. 1747, 

' ivhen the father gained a ftttlement at Bt/gden, he gained it foi 
himfelf and family ; but Tbfinias the fon was then no part of his 
family, fo could have no fettlement at Burden. 

Rex verfus Inhabitants of Silton. B. R. 

A fon of a f^lLES Milbum afttf Pri/cUla his ibtfe were certificated by tk 

^istlVnd P^"^ of Silton to mncanton^ and there they had a fon bora 

out an ap. John^ whom the parifli of Silton bound put apprentice to a taylor 

^ntice, be m the parifh of Horfmgton for eight years, which he ferTcd> and 

ga'mi a fct- afterwards married and went to live at Wlncanton^ wheric he and 

tlemedt. his family became chargeable, and by an order of tvfo jafticei 

confirmed by the feffions was removed to Silton^ the place of bis 

father's certificate, the feflions being of opinion that he had not 

gained a fettlement at Horjmgton^ becaufe the llatute fays a cotir 

ncate perfon cain only gain a fettlement by purchafe or lerving as 

annual office : but the court quaftied both the orders, beoufe 

^hen the parifh of Silton had bound the fon apprentice m^ 

Jington they had provided for him, and his fervice gained him i 

fettlement therey and he was no longer any part of his fathei^i 

family after he was bound, zti^Horfington was the laft placp o( 

his legal fettlement, and Wincanton fliould have fent him /iUokr* 

The Mafter, Fellows, and Scholars of Suffex and 
Sidney College verfus Davenport, B. R. 

fe? ^ T\^-^ "P^" * '^^"^ ^^ 'DoBor Craven^ (the Matter,) Fellows, 
fe^Ma^Vr^ ^^^ Scholars, fa*r. folvendum to the Mqfier^ Pelkms, td 

Fellows, &c! Scholars: defendant craves, c|y^ of the bond, and pleads that be- 
•fSuflwand fore the filing of the bill DoBor Craven died. The plaintiff dc 
l4c7foiv€n- "^urs, and defendant joins in demurrer, 
diun to the 

Mafter, &c. Serjeant Poole — The plea is bad, becaufe this is a bond to the 
taken in colIcgc m their Corporate capacity^ and a corporation never dies. 
their cor- 
porate capa- Mr. Ford e contrail admit the plea is bad if the bond be 
**^^* talcen in their corporate capacity, but it is to DoBor Craven^ Fd' 

lowsy and Scholars^ &c. : if it had been to the Majler^ Fellovts^ ^ 

Scholars^ &c. it would have been right. 

Per o/rwiw— There is no queftion but the bond being to 
DoSIor Craven^ &c. fohendum to the Mafter^ FelloHifS^ and Sci^ 
lars^ is a bond to them in their corporate capacity: and the doty is 
to the Mckjiei^y Fellows ^ and Scholars. Judgment for the plaintift 
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Simmonds verfus Parminter and Barrow. HiU 
1 7 Geo. II. Rot. 921. B. R. 

'TpHIS is an zQ\on upon the cafe upon feveral promifes made An aaioa 
"* by the defendants jointly, who have pleaded feveral pleas ^ ^IT" h**'" 
^ind upon this record two iflucs are joined 5 one upon a demurrer lia for*^ 
in law, the other upon nul tiel record : the demurrer has been ar- drawer 
gued| and judgment thereupon is entered for the plaintiff; alfo "«*•*** ^ 
a writ of inquiry of damages has been executed, entire damages he'S^ac-*' 
given for the plaintiff upon all the counts generally, but nothing ceptedlc. 
aj^ars to be done upon the iffue of nu/ tiel record. 

. Sir Thomas Booth for the defendants in arreft of judgment «-^ 
This declaration contains feveral counts ; and general damages 
l>eihg affeffed upon the whole declaration, if any one count 
herein be bad, the judgment muft be arrefted. My obje&ion is 
ta the fixth count, which is laid in this manner, viz. That the 
• plaintiff on the 28th of June 17391 at fuch a place, according to 
the cuftom and ufage ot merchants, made his certain bill of ex- 
change in writing, and dire£ted it to the defendants, then at Bil* 
ha in Spain^ and thereby requefted them at ufance to pay that his 
firft bill of exchange in Spain to the order of John kvangeliji 
Cleere and company^ 4000 dollars in gold or filver, as to the ex- 
xhange known to them that day value in account with the faid 
gentlemen, as by advice, which bill the defendants accepted 
according to the ufage and cuftom of merchants ; and the plain- 
tiff in fa^ faith, that the ufance between London and Madrid time 
out of mind hath been at two months^ and that the defendants did 
.not pay to the faid John Evangeliji Cleere and company^ or order, 
the contents of the faid bill, but refufed to pay the fame, wbere- 
upton afterwards, upon the 2t^ of September 1739, the faid John 
Evangelift Cleere (having made no order concerning the payment 
thereof) protefted the faid bill at Madrid^ according to the cuftom 
and ufage of merchants upon fuch non-payment \ by reafon 
whereof the plaintiff, according to the ufage and cuftom of mer- 
chants, became liable to pay to the faid John Evatigelifi Cleere 
the contents of the bill, together with the intereft, exchange and 
ire-exchange, and damages, which (hould accrue from the delay 
of payment thereof; and being fo liable, he the faid plaintiff af- 
terwards, on the \ft of January 1 739, paid to the faid John Evan^ 
' gelift Cleere the contents of the faid bill, and alfo 36/. 15/. for 
' the interefty exchange and re-exdiange, cods and damages, 
which did accrue from the delay, whereof the defendant after- 
wardsy on the 15/A of January 1739^ had notice. By reafon of 
the premifes, and by force of the ufage and cuftom of merchants, 
the defendants became liable to pay the plaintiff the contents of 

the 
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the faul bill, and the faid fum of 36/. 15/., and being fo liabk| 
prooiifcd payment when requefted. 

My objcftion is, that a drawee who accepts a bUl of exchange, 
and afterwards refufes to pay it to the payee, is not liable to die 
drawer, although it muft be admitted he is liable to the drawee or 
liis indorfee upon the acceptance thereof ; and there is no fuch 
cudom and ufage among merchants as is fet out in this count; 
or if there be any fuch cuftom, it is unreafonable and void; but 
if there be any fuch cudom, it lies upon the plaintiff to (hew it| 
for I cannot find any fuch in any book that I have read ; and if 
ever there was fuch a cuftomi it muft have been taken notice of 
by fome mercantile author or other : and I never knew an ac« 
tion by the drawer again ft the drawee of a bill, unlefs it came 
back to him again by being indorfed to him. See Bac. Mr* 614. 

AAions upon bills of exchange are grounded upon the coftott 
of merchants, for debt will not lie for die drawee againft the t> 
ceptor of a bill, becaufe it depends upon a particular cuftomy ami 
is not founded in contra£i. Hard. 485. Neither will an tiM-' 
tatus ajfumpjit lie thereupon, i Mod. 2851 286. Salk. 125. S.P. 

Serjeant Poole of the fame fide for the defendant-- 1. There 18 
no fuch cuftom ; if there is, they muft (hew it out of fome book 
of authority, or the court will not intend there is ^nj/ucb. Be- 
fore the Jlatute of ^ Ann. for making notes of hand negotiable 
like bills of exchange, an a£lion was brought upon a note to-' 
dorfed ; and in the declaration it was laid^ that the defendant, 
according to the cuftom of merchants, was liable ; and in aneft 
of judgment it was moved that there was no fuch cuftom ; and 
if fo, there was no confideration for the promife. Hdt C. J. 
held the declaration ill, and faid the court could not intend any 
inch cuftotn. And in the prefent cafe the demurrer does not 
confcfs any fuch cuftom as is laid, for there is no fpecial cullofl| 
fet forth. 

2. The cuftom contended for would be unreafonable if there 
was any fuch^ and therefore void ; for, from the very nature of 
the tranfadlion the drawer is the debtor, and by his draught ac- 
kiuiwledges fo much money is owing by him to the payee, and 
the defendants, the drawees, only come in, in aid of him; and 
it may be compared to this cafe, viz, A. owes B. loLs B.rt' 
quires it of A.^ who tells him, if you will go to G. he will under- 
take to pay it for me : B. goes to C accordingly, who under- 
takes to pay it in two months : at the end of that time B. de- 
mands it of C according to C.'s promife, when C. tells him th«t 
A, is now able to pay him, and fo he goes to A,, who pays biRi 
his own debt. Is there any reafon in tlie world ths^t '/f. b»^^ 

come 
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40Wt Upon C to be repaid the 20 /• which Mrat originally ^^9 
own debt due from 'him to B.^ and C was only to come in in 
aid of A, ? There is no difference between this and the cafe at 
bar ; and if the drawee accepts a biU and pays it| it is prifffa 
fiieU evidence of a debt due to him from the dlf^wer. Fidi Lu* 
fo^s Rip. in Lord Macclesfield's Time. 

Sir^cey^ recorder of London^ of the fame fide with the defend* 
tnt— -It is not fet forth in the declaration how much 4000 dollars 
tmoant to in Englijb money. There is another obje&ion, and 
Aat isy that it appears upon this record that there is an ijue of 
mU tiil record ]0\TitA J and nothing further has been done upon that 
^^y'but only judgment has been given upon the ijfue joined upon 
$6e demurrer, and therefore there is a di/continuancef which is not 
aided by tht^at. 4 (5* 5 jinnd, 2 Ld. Raym. 1482. 

' Another objeftion there is, which has not yet been mentioned, 
and that is, that the bill of exchange is made payable to the order 
of John E'oangelijl Cleere, and it appears by the declaration that he 
never made any order upon the (aid bill, fo there was no realbn 
for protefting it. 

Mr. Banks for the plaintifF--^A bill returned protefted for non« 
payment being once fatisfied by the drawer to the deliverer, the 
drawer is difcharged, and fo is the acceptor as to him to whom 
the monies were paid^; but the acceptor by virtue of his accept* 
ance makes himfelf debtor, according to the cuftom of merchants, 
to the drawer.. Melloy de Jure Mariiimo^ lib. 2. fee. 35. fo. 306. 
mif* 6* 

Serjeant Draper for the plaintiff— When a merchant draws a 
bill, he thereby acknowledges himfelf to be indebted to whom it 
is payable; fo the drawee by accepting fuch bill owns himfelf in- 
debted, to the drawer. If I draw a bill upon a man payable to 
^jfilfy or order, and he accepts it, he thereby acknowledgeth 
that he owes me fo much money as the bill is for. Salt.. 130. 
And fo was the cafe of Rawlinfon v. Stone lately, i Ld. Ray. 88. 

Tliis is a contrail between the drawer and acceptor, the mean- 
ing whereof is this, << I defire you to pay fo much money to my 
** order, and that (hall be your difcharge ;" which, by under- 
Writing the bill the drawee agrees to, and the money muft be firft 
demanded of the acceptor before the drawer be liable tp tht payee. 
I Salk. 127. 131. The acceptor is liable to whatever indorfee the ^ 
bill comes, i Lutw. 885. Death v. Serwonters. If the drawee re- 
fufes to accept a bill, it is nudum paBum between him ^nd the 
drawer; but if he does accept it, it becomes a debt ex qnaft con^ 
traifu. The acceptance of a bill of exchange is a tntjt, and if a 

man 
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mm accepts a irtijt^ he is bound to perform, i 5a/i. 26. C^i 
V. Bernard. Et vide Juftin. Lift. lib. 3. tiU De ohSgaiioniks jui 
qua/! ex contra^u nnfcuntur^ (ff tit. De geflu negUiarum. Ltd* 

Mr. Norton ft>f.4the . plaintiff^-* After feveral arguments and 
judgment upon the demurrer, the defendant is too late, and can- 
not now move in arreft of judgment. Hotu v. Godfrey, Mieb. 
4 Geo. 2. There was a demurrer to a declaration, and judgment 
for the plaintiff, and it was ruled the defendant could not move 
in arreft of judgment. The cafe in Ld. Rajm. does not warrant 
the obje£Hon that here is a difcontinuance^ out if there is, itii 
aided by the flat. H. 8. and 4 (SC 5 Anna. It is objeAed, dnt 
the declaration does not fet forth how much 4000 dollart amoant 
to in Engli/b money : in anfwer to this the jury have afcertained 
the value by finding the damages in Englijb money. 

The principal matter in this cafe, and upon which the wlM>le 
muft turn, is, whether here is not a good confideration for the 
promtfe laid in this count \ and I agree, if there is not, the plain- 
tiff cannot have judgment. It is certain the defendant has ac- 
cepted the bill, and as certain that he has not paid it, wherel^r, 
and by the cuftom, l^c,. the plaintiff has been obliged to pay the 
bill with intereft, exchange, and charges of protefting. The de- 
fendant has not protefted the bill as accepted by him for the ho- 
nour of the drawer^ and therefore according to the ufual pra&ice 
of merchants it muft be intended he accepted it, becaufe he bad 
efFeds of the drawer in his hands. Vide Molhy -299. the nature 
-Sua 1152. of an acceptance for the honour of the drawer, a Kei,6^$* 
Smith v. Abbott f PafcL 14 Geo, 2. where the defendant accepted 
a bill of exchange to pay it when the goods cbnfigned to him 
were fold, and held that it was a good acceptance^ and bound him 
when the goods were fold; and Lee C. J. when he gave judg- 
ment in Smith v. Abbott, cited SalL 129. Moiloy 304. And if an 
acceptor do accept a bill generally when he has no efFe£ts of the 
drawer in his hands, it is his own folly, becaufe he might have 
accepted it. conditionally. 

A bill once accepted cannot be revoked by the party who ac- 
cepted it, Moiloy 303. 6th edit, the reafon is, becaufe by thcflf- 
ceptance he confeiies himfelf indebted to the drawer. Vide Bat* 
Abr. 6i2. 

It is objeSed that the acceptor having paid a bill, may bringan 
a£lion againft the drawer for fo much money paid to hb nfe. 
This may be true, if the balance of account is not on the 
drawer's fide, but the court will now intend that it was proved 
to the jury that the defendant had efFeds of the plaintiff in bis 
hands. 

It 
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' * It Is objcftcd, that the payee never made any order upon the 
bill, which is only payable to his orders in anfwer to this, if the 
drawer has an intereft in the acceptance, he cannot be defeated of 
it either by the acceptor or payee; and if the payee had indorfed 
it> he would have been liable to whomfoever the bill (hould 
come. This is a judgment by default, and therefore the jury 
tnuft' find fome damages, the defendant having, in effe£t, con- 
fefled the action, though the merits of this count (hould be 
againft us ; and the court in their difcrecion may award a new 
writ of inquiry, as it is only an inqueft of office, and to inform 
the confcience of the court, and then damages may be taken upon 
fuch other counts in the declaration as are certainly good. 

Sir Thomas Bootle for the defendant in reply— Formerly it was 
not ufual to move In arrtft of judgment, but the way was to 
put in a plea in arreft of judgment \ but of later times, if it ap- 
pear upon the record that any count is bad, it may be taken ad- 
vantage of by motion or writ of error. When judgment pafles 
by default, the defendant is out of court, and whoever then 
comes to move in his behalf, comes as amicus curia to inform 
the court of any error which may be in their judgment. My 
obje£lion is iingly tbis^ which has not been anfwered, that the 
law never allowed this to be a cujiom; but it is faid the payee 
ihaving paid the money, raifes a confideration between the drawer 
and the acceptor, whereas the count is laid merely on the cuftom 
of merchants. The old way was, to fet out the cu/fom particu- 
larly alnd at large, but lately it has been laid generally, becaufe 
the law takes notice of the cujtom of merchants as part of the 
law of the land ; the tenor of the bill is to pay it to the payee^ and 
not to the drawer. 

* Lee C. J. — ^This count is laid upon the exprefs promife of the 
defendant. 

Bootle-^TliQ promife is not neceflary to be laid in an aftion on 
a bill of exchange, becaufe the aftion is not founded in contraEl 
but upon the cujiom. Carth, it is laid, that by reafon of the 
premifes and the cuJlom the defendant became liable and pro- 
mifed. 

^^^^^ C» J,— The count fays, that the defendant accepted the 
bil^ and became liable by the cujiom^ and being fo liable, negleBed 
payment^ and thereby the plaintiff was obliged to pay it, and did 
pay it} by reafon of which premifes and the cuJIom the defendant 
became liable, and fo promifed to pay the plaintiff. This fcems 
to me, as at prefeut advlfcd, to be a good conftderation to raife the 
promife. 

Booile-^ 
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Bootle^^lf this matter be taken in the manncf joor Lordilup 
feems to fay it muft, it muft be upon contra^^ but all aSbniupoa 
bills are founded on cujiom. Indeed if. the defendant hadfiidto 
the drawer^ I have not money by me at prefent, do yon pay itto 
the payee^ and I will pay you again ; this would have been ana* 
prefs contrary and a ftrong confidirathmf being at the defendant's 
requeft ; but what I rely upon is> that xhciount and pm^iVA 
therein are founded upon eu/hm and not cMfraff, aod tfaeit bttog 
00 fuch ctifiom among merchants, it is bad* 

Serjeant Poole in reply— * Where there is a demurrer to a ii» 
claration upon one count, and judgment is gtren therctn, jm 
cannot (I admit) in that cafe move in arreft of judgment, beamfe 
the matter has been confidered before \ but where there is a de« 
murrer to the declaration upon feveral counts, if any one of Ac 
counts is goody the plaintiff ihall have interlocutory jodgmesti 
yet neverthelefe if upon executing a writ of inquiry be tsktt 
damages generally upon all the counts, and one is bad^ die d^ 
fendant nuy move in arreft of judgment. 

The gift of this afiion is the ctiftom of merchants, and Aere ii 
nothing difclofed in the declaration that the acaptor requefted the 
drawer to pzj the paye^ by reafon of the premifes, bV. The 
word premr/es relates only to the matter of fad, and the a^ 
is whai is relied upon in the count. What is faid in Molhf 3061 
is a mere diclum of the author, for there never was a ca& 13x 
this. 

Upon executing the ^writ of inquiry, the oiAj Mienee laid b^ . 
fore your Lordfliip was the hill and the acceptance^ and thaft fbc 
plaintiff had paid the payee the money and charges ; there was n(^ 
evidence that the defendant had any efie£ls of the plaintiff inlus 



hands 



The whole court feemed to be of opinion for the plaintiff; and 
after time taken to conHder, over«fuled all the exceptions taJumbf 
the defendant. They faid, the acceptor had made himfclf liable to 
the drawer as well as to the payee^ and to every mdarfit to wboo 
the payee Chould transfer the bill, and that a bill payable to the 01^ 
derof-r^. is the fame as if it were to A. or order; and as to Ae 
djf continuance y that was helped by Jlat. 4 feT 5 Ann^i and ji%- 
ment was afterwards given for the plaintiff, and upon a writ df 
pnror was affirmed in the Houfe of Lords. 
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Pond ver/us King. B. R. 



ACTION upon a poluy of w/urance 2g7iin(\. the underwriter^ A Alp in- 
upon the Sa/amamkr privateer,- (of which the plaintiff was a ^^^y^JJ^^^'^ 
partnowner,} from the Downs to any port or place where (he cruiie of 
fliould fail, for three months, from the 21J}, of December i^^^i three monthi 
the prwmifm yms four guineas per cent . per month, intereft or no theeiurrny^ 
intcrefl:, free from average^ and without benefit oi falvage: the. within that 
itifw^nce is againft fuch perils as arc ufually mentioned in poli- ^"«» ^f- , 
cies, but with a claufe at the end, that in cafe the (hip is not carried infb! 
heard of in tweWe months, then the money Infured (hall be paid prefidia 
bjr the tnfurer ; the breach affigned is, that this ihip the S/srfa- *»*>*^*» '• 
mmder was taken by a French (hip of war within the three in Englift- 
months, and was wholly loft, whereby flie could not profecute man, and is 
her voyage or cruife. The defendant pleaded non ajfumpftty and ^* *^'i*"^ 
tipon the trial at Guildhall the jury gave a fpecial verdi£fc 5 which ^ ^l^\ xl^ 
firft finds the policy in hac verba^ and then that the (hip fet out to the in. 
upon her cruife the 21ft of December 1744, the time of making ^^"^ 
the infuranci^ and cruifed until the time (he was tak^n ; that (he 
was an EngBjh privateer duly commiiTioned, the number of men 
flie had, and what guns (he had at the time of the capture, and 
that within the three months, to wit, the 2d of February 1744, 
(he met a French (hip in the Bay of, Bifcay^ that in an engage- 
ment with her the Salamander was taken, that 1 1 7 of her men 
were taken out of her ' and carried into* jPr/j/ir^, and her gun^ 
taken out, and that the Salamander thus taken, remained in the 
poflei&on of the enemy from 4 o'clock in the afternoon of the 
id of February until 5 o'clock in the afternoon of the ^th of Fe^ 
hruary ; that before Ihe was carried into any port (he was retaken 
by an Englijb privateer, the Vultur^ captain Hunter^ and by him 
kept upon the high feas for eight days without failing, and at 
the end of eight days the Vultur tQok a French prize ^ and toge- 
ther with her and the Salamander endeavoured to come into 
ibmc Engli/b port, but the wind not permitting, he carried them 
into Lifbon : that the Salamander remains there in the poffeffion 
of the mafter of the Vultur^ for the benefit of thofe to whom 
ihe belongs; that the plaintiff is interefted exceeding the fum 
vinfured \ that the (hip was prevented from finilhing her three 
xnontbs cruife by the capture, but that (he was a living (hip at 
the end of three months ; that Lijhon is a neutral jport 5 that the 
mafter of the Vultur commenced a fuit in the court of Admiralty 
at Gibraltar againft the Salamander^ and fentence there was given 
the 29/A of April 1745, and a decree was made that (lie (liould 
bc'reftored to the owners on payment of one third part for fal'* 
vage^ which fe?itence ftill remains unreverfcd, and the verdifl; 
concludes in the ufual form. This fpecial verdjdt was twice 

argued 
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argued at the bar by Mr. Erjhlne and Mr. HumeCamfhtllifXttxt 
plaintiff, and Mr. Comytis and Mr. Henley fot the defendant^ and 
after time taken to conGder^ the judgment of the whole coort 
was delivered by 

Lord Chief Juftice Lee — ^The queftton in this c^afc is, WhctBcr 

. the capture of this (hip, which was never canied infta pr£/i£a 

, hoftis before fiie was retaken, and upon the matter aslfoond by 

the verdi£t, (hall be conGdered as a total hfs^ fo as to fntitle die 

mfured to recover the whole fum infured. « And although by the 

civil law perhaps it may not be adjudged ztBtal.lofs^ y^ the fukh 

of that law are not to govern usy but we muft give our judgment 

according to the common law of England^ and upon tbisagrecfmi 

between the parties, whofe intention appears, and muft giude 

us. By the civil law there muft be a total lofs to entitle "the oJIM 

to recover, but the pdlicy in this cafe extends to captures or otber^ 

accidents. The cafe oi Depiba and Ludlow^ Trin. 5 Geo. i. CA 

before Lord Kingy is almoft a cafe in point, and in that cafe be 

faid he was bound to determine according to the common law and 

the meaning of the parties. The meaning of the parties hertis 

plain ; the infured paid his premium in conGderation of the i»* 

furer's undertaking that the Salamander (hould cruife fafely during 

three months ; the jury has found (he has been difabled from 

profecuting her cruife for the three months : We are all of 

opinion for the plaintiff upon the breach ai&gned, .and that ^ 

is not an average lofs^ but a total lofs to the infurer s and the 

opinion in Depiba and Ludlow ^ Comyns 360. warrants us in 

faying this ; the infurance is to be underftood for the voyage fv 

three months^ and in common fenfe it cannot be otherwife} b 

whenever the voyage is broken or interrupted it is at an end* 

Qnaere, Safety during the three months h what is meant, but it appears tho^ 

fi^c rfS ^*P ^'^^ taken and detained within that time, and that the phin- 

caie there, tiff was hindered in his cruife ; and this^ by our law, is a tetsi 

has not been lofs io the plaintiff. I have avoided faying any thing whether 

tionth^tMs ^^^ ^^^ ^ P'^*^^ ^^ "°'» ^^ being never carried infra prsfi£ah^i 

was only an becaufe we are all of opinion this is a total lofs. Judgment for 

average lou? the plaintiff. 
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Lampley & aL and Thomas & al. B. R. 

Pleas at Weftminfter before the King himfelf of the term £/" Saint 
Michael, in theftKteenth year of the reign of King George the 
Second of Great Britain, tfTr. RolL 

Glamorgan/hire. dE it remembered, that on Saturday next, after Breire do- 

-*-* three weeks from the day of Saint Michael ^^'^J^^flj.^ 
in this fame term, before our fovereign lord the king at Weji^ waiUa. 
wmfter^ come Lewis Lampley and Mary Thomas by Andrew Smith 
their attorney, and bring in the court of our faid lord the king, 
HOW here, their certain bill againft fTiliiam Thomas (and others), 
being in cuftody of the marihal of the Mar/hai/ea of our fovereign 
lord the king, before the king himfelf, of a plea of trefpafs ; 
and there are pledges of the profecution, to wit, John Doe and 
Richard Roe^ which faid bill follows in thefe words, (to wit) 
Gtamif-gafifhiref to wit, Lewis Lampley znA Mary Thomas com- 
plain oiJFilliam Thomas (and others), being in the cuftody of the 
mar(hal of the Marfbalfea^ before the king himfelf^ of a plea of 
trefpafs, for that the faid W, T (and others) on the iid day of 
OHober^ in the year of our Lord. 1742, with force and arms took 
and carried away the cattle, to wit, two oxen, three cows, and 
one calf, of the faid L. L. and M. T. of the price of thirty pounds, 
and then found at Reynold/oh^ in the county aforefaid, and con- 
verted and difpofed thereof to their own ufe, and feifed, took, 
and carried away the goods and chattels, to wit, 20 cart loads 
«f wheat in the ftraw, 40 cart loads of barley in the ftraw, 
50 cart loads of oats in the ftraw, and 400 bundles or trufles of 
reed of the faid L. i. and M. T. to the value of forty pounds, 
then and there found, and converted and difpofed thereof to 
their own ufe, and then and there did other wrongs to the faid 
i. i. and M. Ti againft the peace.of our lord the now king, and 
to the damage of the faid jL Z,. and Af. T. of 50 /• and therefore 
they bring their fuit, ^c* 

And the faid W. T. (and others), in their proper perfons, Plea to the 
come and defend the force and injury, and fay that the faid {^'^^[^^\ 
county of Glamorgan is. one of the twelve counties within the gg^ch ia 
principality or dominion of Wales^ within which county there Waiw. 
are and time out of mind have been juftices, and that all and 
iiiigular pleas and aftiops, as well real as perfonal, arifirig within 
the fame county are, and at the time of exhibiting the faid bill 
of the faid L, L. and M. T, were, and for time immemorial 
have been, and of right ought to be pleaded and pleadable within 
the faid county of Glamorgan before the juftices there fpr the 
time being, and not here in the court of our faid lord the king, 
before the king himfelf, and that they the faid W. T. (and 
. Vol. 1, O ' others). 
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others), at the time of exhibiting the faid bill of the faid L L 
and AL T. and before were, and from thenceforth hitherto have 
been refident and commorant in the fame county, that is to fay, 
at ReynBldfon aforefaid, in the faid county \ and thia they are 
ready to verify, as the court here, fafr. ; wherefore fince the caufc 
of action aforefaid arofe in the faid county of Glamorgan within 
the principality or dominion of WaUs^ the aforefaid W» T. (and 
others) pray judgment if the court of our lord the king here will 
or ought to have farther conufance of the plea aforefaid. 

Dcnjurrer. And the faid L.L. and M, T, fay, that notwith* (landing any 
thing above pleaded by the faid Jf^, T. (and others) the court here 
ought to have furtjier conufance of the plea aforefaid, beaufe 
they fay that the faid plea, and the matter therein contadned, 
are not fufficicjit in law to ouft the court here from having of 
. taking further conufance of the aforefaid plea, and that the faid 
L. L. and M^T. have no occafion, nor are they bound by the 
law of the realm to anfwer the faid plea in manner and form as 
the fame is above pleaded ; and this they arc ready to verify; 
wherefore they pray judgment, and that this court will have and 
take further conufance of the faid plea, and that the faid W* f* 
(and others) may anfwer over to the bill of the faid L. L* and 
M. T. 

And the faid IF. T. (and others) fay that the faid plea, and 
the matter therein contained, are fuflScient in law to ouft tWs 
court here from having or taking further conufance of the aforfW 
faid plea, whicli f^id plea, and the matter therein contained, 
they are ready to verify and prove, as to the court here ihali 
feem meet : and becaufe rhe faid L. L, and M. T* have notan- 
fwered the Tiid plea, nor have hitherto in any manner denied 
the fame, they the faid JF. T. (and 'others \ as before, pray 
judgment of the court of our faid lord the king now here will 
, or ought to have further conufance of the plea aforefaid; but be- 

caufe the court of our faid lord the king is not yet advifed, ^c. 

This cafe was argued three times, the firft time by Mr.jHl^' 
Campbell for the plaintiffs, and Serjeant Bootk for the defendants, 
- in Hilary term, 17 Geo. 2. 5 the fecund time by Mn Evans i^ 
•Rider. the plaintiffs, and * The Attorney-General for the defendants, in 
Mich, term, 18 Geo. 2. ; and the third time by Sir John Stranff 
for the plaintiffs, and Mr. Gundry for the defendants, in Eaji^'' 
term, 19 Geo. 2. when it flood for the judgment of the court i 
but fonje of the parties dying the fuit abated, fo another afiion 
was brought by Jones againfl Jones^ in which there was exafllj 
the fame pleadings as in the cafe of Lampley v. Thomas^ which 
was argued by Mr. Phillips for the plaintiflF, and Mr. CharUs 
Pratt for the defendant, fo that this great queflion, whether the 
court of King's Bench have jurifdi^iqn to fend a latilat intt> 
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Wales^ has been four times moft learnedly argued at the bar by 
gentlemen of the greateft learning and experience. 

Mr. Hume Campbell for the plaintiff— The plea is bad inform ift Aifu* 
ttiA fubftance^ for wherever a plea goes to the jurifdiElion of this "*°^ 
court, it rauft give jurifdiSHon to fomc other ; but there is no 
fuch court in exigence as is fet forth in the plea, which is, that 
there have been juftices time out of mind before whom all pleas 
arifing in the county of G. have been pleaded time out of mind, 
and not in this court $ the court in Wales mud mean the Great 
Seffions^ which it is well known is not a court by prefcription. 
27 H. 8. f. 6. fee. 10. And all the judges of England were of 
opinion that the judges of the Grand Seffions mud be appointed 
by the king's letters patent, 4 Inf. 239, 240. Another miftake 
tnere is in the plea, which alledges that the defendants are re* 
fident in the county of G. which is in effe£l denying that they 
are in cufliody of the marQial, which this court never allows to 
be put in iffue* 

The great queftion is, Whether by the ftatutes of 12 Ed. i. of 
Wallia^ and the 27 H. 8. c. 26. which unite Wales to this king- 
dom, and ere£l the court of Grand Sefftons^ have given that court 
ZJurifdiElion excltfve of this court ? 

There cannot be a doubt but this high court held before the king 
himfelf has a general jurifdi8ion over the kingdom of England^ 
and if an zOi of parliament fhould annex or unite any other 
country to England^ the King^s Bench here would h^rejuri/di^ion 
over it if there were not words ill the ftatute to exclude it ; and 
in thtfatute of union of Scotland to England^ it is declared that no 
alteration (hail be made in thd Jaws of Scotland which concern 
}>Tivate right; but in xhe fiatutes which unite Wales to England 
there is not a word to exclude xhtjurifdiBion of this court ; and 
to ftiew the legillature thought this court had fuch jurifdidlion. 
Tec thtfatute 4^ ^W.isf M. for empowering this court to ap- 
;>oint commiflioners for taking fpecial bails, i Ed. 6. c. 10. 
Inhere the uncler-fheriffs of Wales are requited to attend this 
yourt^ and the jS Eliz, for appointing juftices of affife in Wales* 

The courts of Chancery and Exchequer exercife JurifdiHion in piowdea 
tfTales, as having original jurifdWion ; and for what reafon this »99- ^ 
zourt^ wherein the king himfelf is fuppofed to be perfonally frefent^ M^J^wlf ^' 
!hould be excluded, I cannot conceive, fincc there is no law that 
[ know of which excludes it. 

Booth Serjeant for the defendant. -^Hht plea is good both in^r^i 
ind fubjlance ; it alledges there have been juftices in Glamorgans- 
hire who have time out of mind taken, and now do take conu- 

O 2 fance 
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fance of all pleas ariCng within that county; this is a matter c^i 
fadt, and an iffiic might have been taken upon ity but by tH&c 
demurrer it is confeffed to be true ; and the reafon for alledgirigi 
tliat the defendants are rcjident in li^aUs is, becaufe if they wc-r*^ 
not, perhaps they might be fubjeft to the jurifdiBion of this 
court \ it is fald, how can they be refulent in Wales when, by 
the record it appears they arc in cultody of the marflial ? but 
this is a ficlion, and they cannot be fuppofed to be^ in his cuf-* 
tody, but upon this further fuppoGtion that a latitat can ruo. 
into Wales to take them, and that is the great quedion xmr 
before the court. And in i ^alk, i, 2. although a man tnaybs 
in ctiftod, mar. &c. one may claim conufans. 5 Mod. 310. S.P* 

T. Raym. As to the fubflance of the plea, I (hall not contend but that 
206. the kin^s commiffiotiy and certain of his mandatory 'writs, and tif 

\uol!\o. judicial procefs may ijfue into Wales, but a latitat or other mft^^ 
2 6uif. 156. procefs cannot go out of this court into that dominion or prwch^ 
Hct. 18. p^iify^ 

484. 

Fluwd. 127. Before the fat. 12 Ed. i. of Rutland, called tht fdtut. WalSi^ 
**• Wales was a dominion of itfelf, governed by its own laws,. anJL 

not fubje£l to the laws of England with re(pc£k to the laws touch- 
ing private right or property between one Welch fubjeA and- 
another ; indeed, when an,, difpute arofe between the prince anc^ 
the lords marchers, or the b'fljops, in fuch cafe they applied to di^^ 
king's great courts here^ which determined the matter bctwcc^^» 
them, becaufe the prince of Wales held his dominion (as zfedBf-^ 
lory) of the kings of England : there is a remarkable cafe in i*ltes— 
bcrberfs Ahr. tit. Afftfe, 18 Ed. 2. cited in Vaughan 403. an<i 
which is not in the printed year books, though he fays there ar^ 
♦Tiicre- fome MSS. copies extant of Ed. 2. (one of which I *ha?c^ 
porter, wliich, by the hand-writing appears to be of that age, the cal^ 

at fiilJ length is thus (as I have tranflated it verbatim). 

Jol-n Lc JMoignc fued to reverfe a record of an affife of woel, 
difrf,ny wliich pafT-d between Alice of C. and himfelf, and the 
cafe was, that Alice brought an affize againft ^ohn and againft 
other perfons, and the writ of novel dijfeftn was brought to the 
fheriffof Glcnceferpire, of her freehold in Gowers, and made her 
plaint of two commots, which entirely comprehend all thelandof 
Lionvers, and the affile pafled before Sir John Bours and his com- 
panions, jiiftices afligned to take the affizes in the Marches if 
Wales, Sec. ^l^ajfet alligned the errors in this form — Thtwrilff 
*{jfflze was directed to the fheriff of Gloucefeifhire^ who is one of 
the (licrifts of England, and the tenements put /// %new were in 
Wales, which is a?icther land, fo that the writ (hall not gOf 
either of right, or by law, to the flierifFof one land, of tenements 
m another land ; and 'forafmuch as the juftices. have taken the 
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ejji%e by fuch writ^ which was dire£3:ed contrary to law, they 
have erred: and alfo the land of Gowers is out q£ the power of 
the flicrifF of Gloucejierfiire^ and the flieriff could not at all ferve 
the 'writ upon the tenements out of his power ; and forafmuch 
as the juftjces, fe'r. (as above), they have erred. And alfo by the 
Jiatute^ aj/izes (hail be taken in the county where the land lies / 
but Gowers is in no county^ and for that they have taken the aflize 
in no county at all, infomuch they have erred^ &c. And alfo the 
writ was brought of her freehold in Gowers^ whereas every writ 
(hall be brought de lihero tenemento fuo in a vill or hamlet^ but 
■Gonuers is neither vill nor hamlet y but it is one whole county or ter-" 
fiiory j and therefore (he ought to have brought her v^rit de lihero 
tenemento in the villsy and have named all. the vills of the country 
in which it lies, and for this the writ is bad ; and forafmuch as 
they have taken the aflize, Isfc. (as above). &croop *— As to the «Chief fuf- 
firft point, where you fay that the writ (hall not be direfted to ticeof the 
the Iheriff of one land^ of tenements in another^ and that this waj gj^lh* 
fuch a wr/V, &c. and that the tenements wherepf the a[ftze paifed 
were out of the power of the (herifF of Gloucefierfhire^ &c. and 
and that the tenements /w/ in view, and of which the aj/tze pafTed, 
were not in the county ; as to this I anfwer unto you, that Gowers 
is one barony of the Marches of Wales ^ and we tell you that every 
baron of the Marches hath his chancery and his own writs within 
bis own barony J fo that when one of his tenants hath done wrong 
to another f he fliall do to him right ; but when the baron him/elf is 
oufted entirely of his barony^ he cannot have remedy by his own 
writ, for he is oufted of all, and therefore it was ordained in the 
parliament that when a baron of the Marches is himfelf oufted 
wrrongfuUy of his barony he ought to refort to his fovereign lord^ 
that is to the king, to purchrfe remedy, and (hall have a writ in the 
Chancery of the king, and ^hat writ (hall go to the (herifF of the 
^ext county in this latid, and he fhall ferve the writ, becaufe that 
the barons of the Marches are not within counties^ therefore as to 
this, that the (herifi; o.f Gloucejierfbire ferved the writ, it was be- 
::,aufe he ^J2L!Sthe next Jheriff to the land^ wherefore as to this procefs, 
there has been, no error. And as iothjat which you fay, that the 
%vrit was not brought in* the vill ox hamlet^ this challenge laid whe^i 
the parties pleaded in coxxxtto thts writ, but the parties have taken . 
the ivrit as good^ and the juftices have not erred, for as you have 
not challenged the writ, it (hall, in this cafe, be now taken to be 
pjood ; and becaufe there is no efror at all in the fecord, where you 
have afligned, we affirm the judgment, and you Alice inay fue 
execution of the land ; and, niarlhal, do you take cuftody of John 
for the damages, £5*^, 

• Writs of qnarc impedit have often been brought of churches Jn laFd.j.c s. 
Wales in the king's courts ^t-r^, but that w?is cither becaufe the ^"^^^S"'^' 
fiifpute was between the lords marchers, or between the bijhop and , w.&M. 
ethers i and becauCe the princes of Wales could not write to the bifhops 5 Eib. c.i j. 
in Wales. Vaugb. 409. 

O 3 There - 
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There are feveral faiutes that give particular powers to this 
court, which it exercifes into Walesa but none that give it power 
to fend nufne procefs there between fubje£l and fubje£[ ; and there 
18110 inftance where it was ever determined thist this court fent 
a latitat into Wales^ nor has ever any latitat gone there till within 
three or four years laft. 

Lee C. J. — I hope thofe gentlemen who are to argue this cafe 
the next time againft ihc jurifdi5lion of this court into WaUsi will 
let us know upon what foundation it is, that any other coartm 
Wejlmitifter-hall cTiXi cxercife z, jurifdiSion by fending wefne pnc^i 
into Wales, and why this court cannot, which will guide me very 
much in the judgment I am to give. 

Serjeant Bootle^Tht court of Exchequer fays, that the debtor 
of the king is confidered as in the king's place, and fo privileged 
to fue in which court the king pleafes, which has ufually bcca 
in the Exchequer. HeVc ends the fubttance of the firft argu- 
ment. 

»d Argu- The 2d argument. Mr. Evans for the plaintiff— What the 
"**"^ original (late of JVa/es was before tYit Jtat. 12 Ed. i. of Snaudon 

or Ruthein is very much doubted ; fome fay it belonged to 
England before that time, others fay it was quite independent 
upon it *, I am to contend that it was originally part of En^M^ 
and belonged to //, which is a little hard for me to do, who am 
a Welchman ; the evidences to prove this are the declarations <^ 
the kings and parliament of England, 12 Ed. I. 27 Hen. 8. and 
Dodderidge in his treatiji of Wales fays, ** it was fcparated or 
" divided from England by fome of the Saxon kings ,•" if this be 
true, it follows that all the king of England's high courts had 
jurifdidlion in Wales originally. 

The princes of Wales were amenable to the parliament olEnf; 
land : the parliament could have no power to fummon any one to 
parliament who was not a fubjefi; of England; from hence it if 
plain Wales was a part of England. 

Wales may be confidered in the nature of the counties /tfW«i 
and it never was difputed but they are part of England \ and if 
a judgment be given in any court at We/lnunjleri the fubjefi has 
a right to have execution out of that court into the counties ^«* 
tine ; and the reafon given why thefe courts have jurifdiSlion for 
tnefne procefs into the counties palatine^ is, becaufe the king's ^^w** 
here had fuch 3 jurifdi^ion antecedent to their being counties 
palatine^ and there is now nC doubt but this court can ifluc an exe- 
cution into Wales. 



That 
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That JVales. was part or holden of England, the cafe ofDavtJ, 
rother to Prince Fluellinf plainly (hews ; for if it was not, Da^ 
id could not by the law of nations have been hanged for a 
raitor ; and Ed. I. is faid to have fuppreflcd the rebellion there, 
lOt to have conquered Wales. 4 Lijl. 239. 

Suppofing I have proved that this court had original jurifdic^ 
mtj the afts of parliament relating to Wales, and for erefting 
ourts there, having no negative words in them as to the kin^s 
reat courts, have not excluded them. The whole intent of thofe 
^atutes feems to be only to bring all the people' of England and 
Vales under one law ; and that thofe who were poor might ob- 
ii» juftice near home, was the reafon for ereding the court of 
Wand Se/Jions* 

In xhi&Jiatute 34 £5* 35 i/. 8. cap. 26. fee. 115. there is this 
laufe, which puts this matter out of doubt : « Item, That all 
procefs for weighty and urgent caufes (hall be made and di- 
reded into Wales by the fpecial commandment of the Chan^ 
ceilor of England, or any of the king^s council in England, as 

• heretofore hath been ufed; any thing in this aft to the contrary 

• notwithftanding." This fliews it was the intent of the legifla- 
iire to give jurifdiEiion to the Grand SeJJions for lefs caufesi and 
> leave the people if they pleafed to come here upon weighty. 
aufesi as they had heretofore done. HX^ems plain to me that thefe 
ourts at Weftminfter have exercifed jurifdihioti in Wales before 
\nsjtatute. 

The Jt. 29 Car. 2. r. 5. gives power to the judges of the courts 
ere to grant commijftons to perfons to take affidavits in Wales, and 
he 4 Cff 5 ^. Cs^ M. the like as to fpecial bails. What can be 
he ufe of commijftons to take bails if mefne procefs zn^. original pro^ 
efs will not run into Wahs, it muft be the fcnfe of the parlia- 
ncnt thsx fitch procefs went there. 

All the courts of Wejlminjler-hall exercife their authority by a 
)Ower they have had time out of mind. As to the exercife of 
urifdiclion into WaleSy I do admit it is a little in the dark before 
he time of Hen, 8. I can find no inftances oi procefs into Wales 
n the time of the princes thereof, except that of David Fluellin. 
There were certainly defc£ls in tht jur if ditl ions' oi the lords of the 
Marches of Wales that there were not in the principality ; for if 
I quellion arofe between two lords of the Marches of Wales touch- 
ng the boundaries of their lands or territories, fuch queftion was 
ifually determined in the king's courts here ; and in many cafes of 
io'wer, where the loyalty of marriage is to be certified by the 
njhop, both in the A, arches and in tht, principality, thefe courts 
lere have entertained iuriilli£lion. 

O 4 AH 
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All the courts in Wejhninfler-hall are upon an equal foot with 
regard to the y//i/«/^/ relating to Walts : but it is {z\6,Juhpctm 
and quo minus's fent there out of the Exchequer arc prer^gatm 
writs, and are granted to the plaintiff as being the Iwg^s dehtor. 
Every body knows that is a mer^ BGtion, as much as in cuJeSn 
mar. &c. is : the court of Chancery here alfo exercifes jutijialdm 
into Wales, ancC yet there is alfo a court of equity in Woies who 
have a concurrent jurifdiBion there. There have been inftancci 
of latitats fcnt /^^r/ out of this court j and no dojubt but mandatorj 
writs may go there from hence : and it feems admitted on alt 
fides thsLt judicial writs will run into Wales. Ireland is no part - 
of England, nor ever was^ but became annexed to the crown by 
. conqueft. 

A tertenant of lands in Wales, who is bound by a judgment in 
this court, is liable to be ferved with a fcire facias i and at the 
fame time, it is faid, he is not liable to be ferved with a latitatci 
this court. This feems very (Irange -, and I defire Mr. Attomej* 
General will account for it. A judgment here (ball and may law- 
fully be executed in Wales. Why ? Becaufe it attaches and binds 
lands and goods in Wales, and therefore Wales muft be withia 
the jurifdi3ion of this court. 

Mr. Attorney-General for the defendant — As to the ohfeShtt 
to the plea made upon the former argument, I (hall only fay, that 
whether there are juftices and courts in Wales to adminiftcir 
juftice, is a matter of law ; and that this court mud take notice 
there are courts of juftice in Wales, they being taken notice of ia 
many public Jlatutes $ and therefore the plaintiff might have ha4 
juftice there, if he had thought fit. 

This action is brought for the fake of trying this great queftion, 
Whether the fubjcfts of Wales may be drawn hither at a great cx- 
pcncc, and the officers of this court who have freeholds in their 
offices be enriched, if they can prevail ? There are bounds to the 
jurifdi^ion of this court, 1 will venture to fay. 

^ Lee Chief Juftice — The law is the true (oundaryoi this and all 

other courts. 

Attorney-General— It appears upon the face of this record that 
the caufe of aftion arifes within a county in Wales, and that the 
venue is laid there; that the defendant, at the time of the conw 
mencemcnt of the aftion, was an inhabitant in Wales ; and there- 
fore juftice might certainly have been adminiftered in the court of 
Wales, fo there can be no^dcfeft of juftice, fuppofing this court 
(hall be of opinion that this is an improper aftion to be brought 
here. 

V . Anckhtly/ 
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Anciently, before the ftatute of Rutland, Wales was governed 
bjr its own princes and laws with refpeft to private property as 
hitwcen/uk/e/^ ztid/ubje^; but, in all probability, washeldyV/r^ 
feodali, as many of the princes of Germany now hold their domi^ 
tmns I as Inland^ tiiQ IJle of Man, Guernfey^ and Jerfey, are now 
held of the crown of England; becaufe Wales was fubjeft an- 
ciently to xhtjlate^power zn6. Jlate-writs / and there is a great dif- 
ference between the princes and great men of Wales being fum- 
moned to the Englijb parliament , and being cited to appear in this 
court. It does not appear by any book of authority or record that 
this court y before the Jlatutes of Wa/esy had any jurifdi&ion to fend 
original procefs into Wales ; and fo I may fairly conclude it had 
fione ; and if it had none, it cannot be oufted of any* 

But fuppofing this court ancient ly had original jurifdiBion m 
WaleSj yet by the Jlatutes made touching iV, although there are no 
^xprefs negative words, yet it appeans to be the plain intent of the 
kgiflature when they eredled the i^rand fejjionsy and fettled the 
procifs thereof i to exclude this court from feveral parts of the Jla^ 
tute : tlic fame is alfo apparent from the maxim of breve domini rf- 
gis mn citrrit in Walliam^ fropi the law-books, and the ufage of this 
court. The court of King^.s Bendh has a fiiTticuhr Jurifdiflion 
given to it by the very {Tuxxe flat, which ereds and diredls the 34*35H.S, 
court of Wales. 

' The court of Common Pleas hfl s not any original jurifdiElion 
into Wales neither in real or perfomal aftions, nor ever exercifed 
any ; and if it has none, this court cannot have any. There never 
"Was ^ny fine or recovery in the C. B. of lands in Wales, nor 
Would any conveyancer pafs fuch a title. There is no curfttor to 
make out an origifial writ either in this court or the C B, 

But it is objefted the couf t of Exchequer fends fubposnas and 
Yuo minuses into Wales ; and when the caufe is at iflue, fends // 
:^j mittimus to he tried in the next adjacent county, I muft con- 
Tefs I do not know by what rule of law this is done : but in this 
ycurt this is quite a new attempt j and it is moft ftrange if here 
riad been an original jurifdiBion, that it has never been exercifed ; 
^nd therefore I may fay, as it never exercifed 2iv\y junfdi8ion, it 
eannot now do it ; like what was faid upon the flatute of Merton , 
upon the difparagement of the lieir by marriage, that no adlion 
could be brought for this upon the flatute, infomuch as it was 
never feen or heard that any a£lion was brought upon the flatute. ^ 
JJt. fee. 108. for if fuch aftion would have Jaid, no doubt it 
would fome time or other have i)een brought. 

The praftice of pne cour:i in the hall is not to be goveriied by 
that oi another* There is ncijiing taore-certaiu than that they have 

different 
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different Juri/Jiflions, and each by prefcriptton^ and have alfo iif* 
ferent rules of practice } and the praB'tce of a court is always fidd 
by the judges to be the law of the land: and the court of Ex^ 
chequer^ as appears by multitudes of precedents for manj nuwj 

?ears, have exercifed zjurifdi5lionf by fending thcir^(;^/rflf^iDU> 
Vales without any interruption whatever ; and this partxcttlar 
pradlice of that court is part of the law of the land. 

But whether the court of Exchequer has {v!ch jtirifdi^m ot na^f 
ss all one to this court* The law of om court may not be the law 
of another court. The Exchequer takes conufance of the htifls 
revenue ; this court of pleas of the crown ; and the Common Fkas 
of all afiions real zxidperfonal bQtwcen futjeB znd fuhjeff. 

The court feemed dill inclined to cany the latitat into Wuks^ 
but ordered a further argumjent. 

3d Argtt- Sir John Strange for the plaintiff— -I fhall take no notice of die 

sB«it. obje£tions to the pleadings, but go diredly to the main quefim: 

which is. Whether this court can fend a writ oi latitat into Waks^ 
which, if I make out that the j can^ the plaintiff will be endtkdL 
to a refpondeas oufer. 

If I can fhew that this court ever had a power to fend a /n/itoiP 
into Wales^ it will lie upon the other fide to (hew that power ks 
been taken away. 

\^^ I (hall confider how Wales ftood before the time of -Bi i • 
from whence I fliall infer that this court had original Junf" 
diflioh. 

7dly, I (hall prove that the Jlat, H. j5. and the erefting of /iffV 
courts upon the place ^ only gave them a concurrent jurifdiilitn wih 
this court in Wales. 

2dlyy I fhall maintain the J uri/diSlion of this court by feveral re- 
cognitions of authority, and fliall fhtw that the court ofExcbe^ 
Hands upon the fame footing with this court ; and 

/[thly^ I (hall take notice of fuch arguments as have before 
been offered for tlie defendant. 

As to the ijl of thefe : England and Wales were anciently fi^' 
kingdom and nation, governed by the fame laws and religion, an* 
ufed the fame language. 2 Mod. 1 1. Hale^s Hift, Com. Lavi 2l9« 
St. of Wales 1^ Ed. i. Wales was hold en of the crown olEni' 
land, Dodder 2» When Wales rebelled they were always treated 
as rebels and traitors^ and not as enemies. ^ Inji. 239 \ and be- 
ing 
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Forfeited by the treafon of its prince, became entirely in the 

'Xi of England: and xSxzJlat. 27 //. 8. c. 26. in the preamble, Salk. 4x1, 

ires it to be a member of the crown, and it may not be im- Piowd, 118. 

erly faid to be in its remitter : from hence it may be infer- 

'Ais court had oxi^vazX jurifdi3ion in Wales. 

llji The eftabliQiing courts in Wales gave them a concurrent 
HiElion with this court, which they had not l^efore, as appears 
i ihzjlat, 12 E. I. 27 H. 8. c. 16. / 9; and the rcafon 
1 for ere£ling thofe courts is, becaufe the inhabitants were fo 
Tom London, and 34 £5* 35 /f. 8. c, 26. gives them power 
3ld pleas in as ample manner as the courts here i but it is 
rvable that the courts of Wales have not a concurrent jurif 
m with this court by this flatute. Whatever jurifdiSlion this 
" exercifed in civil fuits is not mentioned, but only on the 
nftde; and tYitJiatute can never be intended to difrobc this 
t of any jurifdiftion it had before. SeEi, 115. of the laft 
is the ftrongeft proof that this court had original jurifditlion g 
the words chancellor and kin^s council mean the judges^ 
f/pz. 35. The whole of this 2d head may be reduced to 
that cither this court had original jurifdiSlion and the Jlatutes 
not taken it away, becaufe there are no exclufive negative 
Is} or, if.it had not original jurifdiBion, the Jlat, 34 fe* 35 
\. c, 26, feff. 115. has given it a concurrent jurifdiBion. 

ily. The recognitions of the legiflature, 29 Car. 2. r. 5. Salk,46f, 

^W. ^ M. e. ^. 1 1 £:3* 1 2 /F". 3. r. 9. 12 Geo. 1 . and by 

43 Eliz. The Welch counties are contributory to the poor 

>ners in the Kings Bench prifon, 1 1 Geo. i . Wales is parcel 

le realm of England, and a ne exeat regno will not lie to hin* 7 Rep, Cal« 

a man's going into Wales. vifl- 

^hly, It is faid the Exchequer h^s J uri/di^ian by prefcription and 
'rarogative procefs : and I fay we have here, by the defendant 
g in cufodia mar^ It is faid the King^s Bench has not exer- 
l znj juri/diflion : I anfwer, neither did it, till lately, fend 
S of latitat to the cinque ports. There is a jurifdiSlion into 
fes in Ipme of the courts in the hall, as in the Exchequer ; 

if there has been fuch an ufage in any court, all the king^s 
* courts muft have ih^fame, which is an anfwer to Co, Lit, 8i,* 
1 by Mr. Attorney-General. It is laid down by the other 

as a maxim of law quod breve domini regis non currit in Wallid* 
s faying is explained by Judge Atkins, 2 Mod. 12, and ^an- 4lnil. 531. 
mean that no writ at all runs into Wales out of WeJlminJleiT'- 
, for the contrary is admitted on all hands. 

t is objefted by the defendant, thzt J ur if di^ion is given hy J!a» 
to Weftminfler-hall as to the county of Monmouth. I anfwer ; 
imouthi^ made a part oi England to every intent and purpofe. 

It 
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It is objeftcd that thc^jt, Ed, 6. gives the courts hen power 
to award tunts of esigent into Wales i from whence it is infcncd 
they can fend no other writs there, I anfwer, this proves too 
much \ becaufe it is agreed on all hands that many ^urits go, 
as executions^ &c. or there would be a failure of jufticc. 
This Jiatute mentions, that the (hcrifFs of Wales (hall have 
deputies here to receive all writs ifTuing out of the i[. B. 
and C. B. 

Gundry for the defendant — All the gentlemen who have,^ 
gued for the plaintiff have begged the queftion, and taken it far 
granted that this court had origitml juriJdiSfion ; faying, Pray tcD 
us how it is taken away. Now it is moft certain that in the 
fpace of 450 years this court never fent any latitat into Wales: 
and if long ufage will give jurifdiBion^ the fame noU'ufage is the 
ftrongeft proof again ft y«f^/V?w«. 

1. Wales was no part of the realm of England^, neither before 
nor after thtflat. 12 E. i. until thc*27 H. 8. nor had the lawi 
of England any place there ; from whence it will follow that tUs 
court had no original jurifdiElion^ though L admit it to be pan of 
the dominioti of the crown of England. 

2. This court never claimed or excrcifed any concurrent ot ex* . 
cluftve jurifdiElion in Wales ^ except in fome things \ and in ihoje^ 
only between the lords marchers. 

3. By the flat, of union^ or any other recognition, this court 
has not been admitted to have any original jurifdiBion^ and the 
11 SfeSI. of 24^25 H. 8. means quite another matter, the 
words weighty caufes, and the words kin^ s\ot4ncil^ do not mean 
the judges here. 

4. I will fhew the difference between counties //jAi///?^, cintpu 
ports i and Wales. 



1 



N. B. Mr. S' Then I (hall anfwer the objedions as they fall in my way. 

Cundry Ut 

^'^^ in -D/iTvdf F/uellin was not tried at this bar; Lord Co. 4 Inf. 239. 
tkismctho. mentions no fuch thing, but moft probably was tried in Walesbj 
Jicalway, the ii/fg's commifjion. Dcclor Wciton on Welch LawSyfo.^\^* 
•ttrVue \u^ fpeaks of commilFions into Wales in extraordinary cafes*, temf* 
Ed, I . which ihcws that this court had nojurijdiclion. 

The princes of Wales were anciently lings ofWales^ 4 Inf. 239. 
24;. 7L\\A King Edivard ^\<\\\w^A the {,\\w^ feudal foihreigntj QiH^ 
Scotland Ti^ he did over //'i/Av. Ryhys PL in. Pari. 157. This 
appears in the cafe between the hii:gs cf Englnnd and Satltini; 
there is one thing particular in tl:.it ;v.;;\.', that it appears to b*: 
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coram domino rege tsf concilio fuo^ and the judges ^ which ferves to 
explain what is meant by the king's council in the y?^/. 34 £5*35 
Hen. 8. c* 26. /, 115. the fame booki fo, 145. in the fame year, 
and to the fame purpofc. Edward the Firjly before xh&Jlatute of 
Snowdeu^ plainly treated Wales as a conquered country ; and in 
the 3 Ed. I. r. 17. which provides remedy in czUsoidiflrefs^ it is 
faid at the latter end of it, and this is to be intended in all places 
where the hinges writ lieth^ and if that be done in the Marches of 
Wales f or in any other place^ where the king*s writs be not current^ 
the king which is fovereign lord over alljball do right there unto 
fuch as complain; and that is becaufe a replevin would not lie 
here. 

Before xhtjlat. H, 8. all the lands in Wales were held and go- 
verned by the laws of Wales y and not oi England. Co. Ent. ^9 
Warr. 549, 4 Injl, 244. And the writs run contra pacem of the 
lord marcher ^ and the lords marchers had judgment of life and 
limh. 27 /f. 8. c. 24. Ryley 63. 141. They had power to hold 
plea in all aftions real and perfonal^ nor could the king intromit^ 
teriy which is the very expreffion in Coke's Entries. - 

There were two fort$ of caufes wherein the King's Bench had 
jurifdiBion^ one was, where the lords marchers themfelvcs were 
parties, and the other in cafes of quare impedit : the firft was, be- 
caufe none can be judge in his own caufe; the other, becaufe no 
writ laid to the bifhop^ or he would not obey //, becaufe he thought 
him ft If as great a man as a lord marcher. 

To (hew that Wales was no part of England^ that this court 
never exercifed any jurifdiHion there^ except in cafes where lands 
V^ere held of the king, and except as above^ and to fhew the dif- 
ference between Wales and counties palatine ; Fitz. Jurifdic. 34. 
26 H. 6. 34. 3 Ed. 3. 19. 40 Ed. 3. I. II H. 6. 3, igH, 
6. 1 2. Writs of error always laid from counties />^zA/////^, but not 
in Wales, before 34 Hen. 8. becaufe Wales was no part of £//g* 
land, but counties palatine always were. ' ' 

It is faid thtjlot, H, 8. gave this court jurifdiEliony by intro- 
ducing the laws of England into Wales : I anfwer, it did not, for 
Poynings LaWy which introduced the Englijb laws into Ireland^ 
did not give the courts here jurifdiElion in Ireland. 

Between the 27 £5*34 Hen. 8. . (which lad ftatute gives the Stat. %VXt. 
nijrit of error in real and mixt anions) no writ cf error was brought c. 23. 
in this courty and if it had original j ur if di SI ion, there would have 
been no occafion to give the writ of error by the flat, 34 H. 8. 
fee. 103. and as error was thus given in re^l af^ions and mixed, 
fo by the flat. W. 3. it was alfo given in perfonal actions. 

The 
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Rylrj 9S. The gentlemen on the other fide would hare vffightj eaufes m 
»"• the Jlat. 34 £5* 35 H, 8. to be underftood to mean aii caufis^ but 

I have already Ihewn they do not ; they would alfo have iiffgV 
coiinfel to mean the judges ; but it is well known that in Hmj 
the 8th*8 time that it meant the hing*s privy council^ and fomc- 
times the Houfe rfLordsy as the great council of the nation, tbt judges 
at that time were never mentioned as the king^s council, but 
were known by the name of hisjuflices ox judgis, whatever thej 
might be anciently ftyled. 

It is objeAedi that this court and the Common Pleas fend extor- 
tions into Wales, and therefore why may they not knd Jirjl proeefs 
thither ? 1 anfwer, there has been long cuflom andufage in the one 
cafe, and without // there would be a failure of juftice, but in 
the other there has been no ufage at all ; and Wales has fupemr 
90urts of its own. And as to the Exchequer, the king and hit 
debtors have always had prarogative procefs into Wales, which hai 
never been difputed* 

Here ends the fubftance of the firft three arguments, the lad 
whereof was in term Pafch. 19 Geo. 2. when the court ordered 
this cafe to (land over for judgment ; and fome of the parties 
either died, and the fuit abated, or the clerks of the oiHce of pleas 
in the Exchequer, who were much interefted in this queftton, 
and were afraid the court would over-rule the plea, put an end to 
the caufe, but a new aftion was forthwith brought in^e name 
of Jones V. Jones^ wherein there were exaftly the fame pleadings 
as in the cafe of Lampley v. Thomas^ which was argued at the 
bar in lad term ; but ' as the rubje£fc had been quite exhanfted 
before, nothing more that was new could be faid upon it; and 
fo the court, in this prefent term, gave judgment for the defend* 
ant, and allowed the plea, without faying more than tbefe 
words, v/'z. Breve doimni regis de LATITAT non currit in 
WalM. 



Rex verfus The Bifliop of Chefter. B. R. 

Amanda. "H ULE to fliew caufc why a mandamus (bould not go to the 
to"a vintoT^ ^y^^P' commanding him to reftore the Reverend Mr. W« 

,vhohasde Prefcott, Mafter of Arts, to the place and office of one of the 
prived a pre- prebendaries or canojis of the cathedral church of Chejler. 

bendary for 

cy. ' This rule is made upon the affidavit of Mr. Prefcotty who 

fwcars that the Bijhop of Chejler for the time being is vifitor ap- 
pointed by Hen, the Stb, who was the founder, and that he (Mn 
Prefcott) was collated to the prebend by a former hijbop, and that 
the prefeut bip^op had decreed in his vifttatorial court that Mr. 

6 Prejc(^ 
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frefcott ought to be punifhed^ expelled froniy and depHved oi his 
camnrj or prebend lox fornication and inconiinencyj and that Mr. 
Prtfcctt was deprived of it accordingly. The affidavit alfo fet 
forth.fome of the founder's ftatutes, and among the reft, one ftyled 
De corrigendis excejihusy by which Mr. Prefcott infifts that it ap- 
pears he ought to have been three times admoni/bed zgzinfi the crime 
he had been deprived for committing, and that not having been 
thrice fo admonijbed^ that tKc bifhop had no power to deprive him* 

Sir Richard Lloyd againft a mandamus — Mandamuses are iflued 
by this court to command perfons to do that which is their duty 
io do, but if the court xloes not know nvhat is the hijho^s duty in 
the prefent cafe, it is abfurd to apply for a mandamus; and unlefs 
the crown has made this court the vifitorj it cannot intermeddle ; 
on the contrary, it appears the bi/hop is vifitor. 

But Mr. Prefcott objefts he has not been thrice admomfbcd 
againft his crime : What ! does a clergyman^ who ought to />- 
firuB and admonifh others, want to be thrice admonifloed himfelf 
againft being a whoremafter ? 

Suppofe iht founder has given them ftatutes which the vijitor 
has not, exaAly purfued, yet as the members of this church are, 
among themfelves, a private body, and the king has given this 
private body a judge who has abfolute power, as to church go- 
vernment, over them, this court will not interfere ; arid upon the 
return^ if it appears there is a vifitor, this court will not grant a 
peremptory mandamus, DoBor Witherington v. Corp. C. C. Cam" 
hridge. And Holt*^ opinion in Phillips v. Bury^ Skin, 475. iSid. 71. 
againft the opinion of the other three judges, was eftablifhed in 
the Houfe of Lords* 

Mr. Gundry againft a nuandamus-^-^htrt is neither reafon nor 
precedent for making this rule abfolute ; thcfentence complained 
of, is deprivation by the bifbopy whom Mr. Prefcott admits to be 
the vifitor ; by the fentence^ which is not denied to be true, it 
appears Mr. Prefcott has been guilty of grofs immorality, and 
now he comes here for redrefs, without denying the truth of the 
fentence. 

If there had been a want oi jurifdiBiony or if the bifhop was 
proceeding contrary to the fiatutes of the founder ^ Mr. Prefcott i Sbo. 74. 
ought to have applied for ^prohibition before fentence ^ for no cafe 
of a mandamus 2ihtx fentence can be cited. 

In Phillips and Bury, the point of the cafe was, and what the 
Houfe of Lords gave judgment upon, that the a£ls of a vifitor are 
Bot examinable in the ccj^r/j of Weflminfler-hall^ and this has not 
been iince denied ; for the J^w gives great credit to the a£ts of a 
vifitor* Kenf2*s cafe, 7 Rep. 44. 

Th* 
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The King v. Do^or Walker^ Hil. p Geo. t. Mandamus to 
DoBor Walker J Vice-Majler of Tr'wltj College in Cambridgt^ to 
execute ^fentenee of deprivation againft Dr. Bentley, whohadbeea 
removed. DoElor Walker returned, that the king was fomiirf 
and had appointed the Bijhop of Ely vifitor, and the queftioo waS) 
Whether a peremptory mandamus ihould go ? and per curimf 
the mandamus was quaflied^ becaufe it was to a forum Jmifi" 
cum, 

l)oBor Sherlock^ cafe was a mandamus to reftore him to a/ff- 
bend of Norwich ^ which he was entitled to^ as being ma/ler cfCth 
therine-hall in Cambridge: and the reafon the court gave for grant* , 
ing the mandamus in that cafe was, becaufe this prebend was as* 
nexed to the mq/lerjhip of Catherine^all by aft of parliament| 
which made it a kind of a lay-fee, and the court granted a ^ 
remptory mandamus^ becaufe there was no vtfttor returned. 

It IS objefled Mr. Frefcott has been deprived contrary to tlic 

faUites of the founder. To this I anfwer, there is no cafe 

wherever this court examined the legality of a deprivation hj % 

vifttor, 

Mr. Henley againft a mandamuS'^Lib, AJfizi. 8 Ed, 3* p» 2^ 
Every guardian of an hojpital, if it ht lay fee, is vifited by the 
patron^ if it he Jpirltualy by the ordinary, and if he be deprived bf 
tlie vi/ifor he (hall not have an aj^ze. More modern cafes haw 
proceeded upon tlie fame principle, for the ^i/ltor has alwayi 
been confidered as abfoiute judge in all cafes of this Idndi 
unlefs an a£): of parliament has intervened and made it afttUk 
thing. 

But it is faid on the other fide, that it appears the bijbcp is 
only 7k partial vifitor J and that there are neccflary' fteps to be 
taken before he has jurifdiclion to deprive:^ which have not bwa 
taken in the prefent cafe : and this objcftion is founded on d»C 
flatute de corrigendis excejfftbus. In anfwer to this, it appears by. 
the ftatutes that the bi/ljop is to vifit ft rogatus vel non rogatuSf 
and is to take care that the ftatutes be duly obferved, and to puuiflj 
according to the crimes committed, and to do every thing which 
appertains to the vifitatoriul office. 

Sir Thomas Boctle for a mandamus'^l admit the bifbop is ap* 
pointed vifitorj but his power to deprive is limited and circum* 
• fcribed, for he mud adtmn'fh three times before he can deprive i 
and 2i prebend is ^freehold for life^ and not a mere fpiritual office » 
and therefore if he be deprived of his Jlall^ why ihould he not 
have a mandamus to I e r^ftored to it, as well as zfchoolmqfieriX 
u/her, who are for life ? 2 Sid, 1 1 2. . ' 
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ti any court holds jurifdiBlon where they have none at all, 
bhcir proceedings are void. Hoh. 63. a vijitor ftands upon the 
fame foot if he goes beyond h\s jurifdiSion. 

Suppofe an ejeHtnent was brought for any part of the lands be- 
longing to this Jlall^ the court hiuft examine into the legality of 
the deprivation ; Holt C. J. In Phillips and Buty^ does not fay to ;= 

the contrary. And if a vifttor of a college refutes to vififit, this 
^ourt will compel him by mandamus. This motion was made ia 
the laft term, when the court faid what follows. 
» 

Lee C. J.— The difficulty with me is irt the manner in which 
Mr. Prefcott now applies ; I think (as at prefent advifcd) he ought 
to have applied for a prohibition when the matter was Under con- 
Gderation before the bijhop : there is no doubt but this coutt will 
interpofe in one way or other whenever any petfon takes upon 
bim to cxcrcife zjurifdiBion which he has not; but in the prefent m 
cafe it is admitted the bijhop is vijitor^ which I think, has always 
been held to be a flat objection to this courfs granting a mandamus 
In the like cafe \ beflded, I do not know that any mandamus was 
ever granted after a fentenc^ of this fort ; and Mr. Prefcott may 
have another remedy by an ejeEtment^ and fo was the cafe of 
Pbiilips and Burj. 

Wright^. — The cafe of Broadoals^ Hil. 12 Ann. he Was a 
f^lew of Winchefier Collegey and was expelled by the bi/bop ; the 
queftioil was, whether the bijhop was nfi/ttor > The court on the 
motion refufed to grant a mandamus to reftore him, bdt by con** 
fent z prohibition went to try that point \ this is my note of that 
cafe* 

Denni/oH j. — it we (hould grant a mandamus^ and it (hould 
appear that the bi/hop is -oifiiorj (which, that he is, is admitted on 
all hands,) we could not grant ii peremptory mandamus^ the con«« 
fequente of /Aft/ muft be, that Mr. Prefcott muft bring an aBion 
for afilfe return^ wherein he muft fail, therefore I think it mod 
proper to try it in aft ejeBment. 

Then the court adjoutned it until this term for confidcration. 

Lee C. J.-** We ate all of opinion, upon full confideratibn, 
that this rule muft be difchatged, and that the bijhop may exercife 
his vifitatorial power (as he has done in this cafe) ^without admonijh* 
ing the party thrice; where it does not appear whether there is a 
^tor ot notj this court has granted a rule to fliew caufe, but 
when it appears there is a viftor^ this court cannot intermeddle ; 
and we think the bifiop h^kd jurifdiBion notwithftanding the ftatuce 
d< carrigendisy &c. 

Rule for mandamus difcharged. 

Vol.1. P 
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Subley ver/iis Mott and another. B« R. 

There is t ^HIS U a fpecial oBian upon thi cafe againft two petfona for a 

*J^^ * malicious proftcution carried on by them againft the plaintiff, 

^^1^^*° in caufing her to be indi£led without any prMkk eaufi ; and the 

confoiracy jury found wi defendant GuUtj, and the otter Not guiUj. 

ag^nft two 

an aaion* It was now moved in arreft of judgment by Mr. Smjthet wW 
opon the cafe obje£led that the a£lion does not lie againft /nw, for the malice of 
founded 00 a ^^ perfon is not the malice of another i and cited Bro. Joinder 
^JJ^ ^. inABion^ p. 6. 15. 27. 41. and LowfeUv. Bancroft isfafp Sim 
loot i in the j Gio. 2, which was an affion for a malicious pro/ecutioft. The 
M* '^dNot i^^y ^^^^^ ^^^^ found 800/. damages againft ofte defendant, and 
guilty the loo/. againft each of the others f but the Chirf Ju/lice hjvaig'ti 
Judgment could not be done, the jury gave a ?erdi£t with 1 100 damsuM. 

muft be ar. J / o 

not fo if one 6ut {uppofing this kind of a£iion will lie againft tivo wbca 
be found Not they arc guilty of a joint offence^ Whether they muft not hib be 
\%viTJt^ proved guihy.? I fubmit it they muft ; and it it not Kkc trtj^s 

againft y^^r^/ defendants^ where one may be found guilty aod t^ 

rie/i not f0| and well enough. 

Upon an affumpftt to do two things, if the defendant fays that 
he afiumed to do two other things, ahfque hoc that be affunied to do 
the two things brfore alledged^ upon which they are at ifllie i aod 
the jury find that he aflumed to do the one but not the other: 
this is found againft the plaintiff^ for it is not the fame pmmfi 
that is alledged in the declaration. 2 Rol. Jbr. 703. /• I2. 

In a precipe quod reddat^ if the iflue be. Whether ^ and JI. 
enfeoffed the tenant ? and it is found that A. enfeoffed him, and 
not A. and j8., this is found againft the tenant in toto^ who at 
firmsL that A. and B. enfeoffed him. a Rol. Ahr. 706. /• 3d. 

In an adion by two churchwardens, if the defendant plead 
that at the day of purchafiug the writ they were not church- 
ivardens, and the jury find that one of them was, but the ptUr 
was not ; this is found for the defendantj for ihej were not 
churchwardens* 2 Rol. Air. 706. p. 38. 

If a control be alledged to be made with t%vo jointly vi 
ufurioufly, and it is found that the contra^ was made onhr witk 
one of them, the plaintiff fhall not have judgment i^ran diis vei* 
ditl, for it is not the fame control* Upon this motion a ml^-vis 
made to (hew paufe why the judgment IhouldnQf be »}reft^iP 
the laft term*. 

S Ani 
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And Mr. Ford for the plaintiff cimc this term and (hewed 
Caufe, and infifted that this is not an aBian of ronfpt^acj^ which 
is a formed nvrit in the Regifier^ but is a fpeciai aBion upon the 
cafe^ founded on a tort done to the plaintiff, by tivo perfons 
who charged her with felony^ caufed her to be indidied ^nd 
tried ; whereof (he was acquitted : and in an aBion founded 
Upon a tort the plaintiff is not bound to prove the whole mat- 
ter laid in the declaration. In the cafe of Jones v. Gwynne^ HiL 
I2jtnn. before Lord Parker, this difference was holden be- 
tween an a^ion of the cafe on contraBy and on a tort ; in tht firjl^ 
the whole contrak muft be proved; in the latter^ fo much yri\l 
do as proves the plaintiff had a good c^ufe of a£lion. If this 
had been an aBion of conjpiracy^ Drought upon that particulat 
writ which only lies againft two or more perfons, it might have 
had another confideration ; but z^ this is an aBion on the taje, F.N.B.2^0. 
Ibonded on a wrongs it will lie againft one or more perfons, like Writofcoa- 
ftn a£iion of trefpafs ; and if any of them be found guilty the ^"**^* 
|>hifitiff (hall have judgment. . And of that opinioA was the 
whole court, and faid, that this point has been often determined 
Cnce the cafe in i Sound. 228. Vide i RoLjfbr. 111.^.5. 
r. Rajm. 176. 5 Mod. 408.' Cro. Car, 239. Latch ^o. 262. 



EASTER TERM, 

21 Geo. 11. 174^. 



Morrough verfus Comyns. B. IL 

^^ARNET, one of the captors d z prize fhip, being entifled a captor of 

^^ to a certain proportionate (hare of the goods taken (which « pf'«« «f- 

havc fince been fold by the flii^'s agent, on the 24th oi Augujl ^*a"ethUia 

1745^ made a hilloffale of his ihare to the plaintiff, who brought before con* 

this action againft the fliip^s agent Qomyns for money received <*<n»«d<«> 

for his ufc ; and upon the general iffuc there was a verdift for ^i^^^ljoiy 

the plaintiff. And it was now moved for a new trials and ob- do it. 
jefted that at the time of making the hill of f ale, Oarnej had 
Slothing in the prize that he could grant or affign^ becaufe the 

Pa Jatuti 
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Jlatute lyGeo. 2.fi. 693, 4. which gives thefe prizes to iht eap^ 
toriy IzjSf that they (hall be divided amongft the captors as ihall 
be agreed on by the ovirners, being Jtrfi deemed lawful prize : and 
this was not deemed lawful prize xxiiiA September 17451 which was 
after the making the Ufl offale. 

It was infifted by Sir Richard Lloyd and Mr. Ford for the plain* 
tiflF, that xii^Jlatiite gives the property of the prize to the captors 
inftantly apon the taking thereof, and that the fenience in die 
Admiralty only confirms that property. 

If a man delivers a deed as an efcrow to be delivered to the 
grantee^ when the bailee has delivered it, it has its efie^ from 
1K0II. Abr. the firjl delivery* So if a bargainee of lands before inrolntent 
V9 makes a grant of the lands to another, and afterwards the firft 

t Leon. 1*96. ^'^'^ of bargain andfale is inroUed, it is good. 2 ^/;?. 675« Cf$% 
Aoooym. JW. 52. /i<?^. 220, 221. ; for whenever two things are neceffarj 
to be done to perfect a deed^ &c. when thofe two things arc 
done the deed fball be effedual from the doing the Jlrfi oB: dut 
is always true in the cafe o( privies. So in the cafe at bar, after 
fntence of condemnation in the Admiralty the property of the frm 
mud be conHdered as abfolutely and legally veiled m the caf^m 
*5tTi.i2i5. from the inftant of taking thereof, between Landen v. Pickerings 
Mich. 18 Geo* 2. B. R. there was a warrant of attorney to coa- 
fefs judgment, and a releafe of errors in the fame deeds and k was' 
held that the releafe (hould operate upon /^a/ judgment when en- 
tered, and that the judgment (hould be cohfidered as prior in 
time. 

If a man tO'day conveys land the property of another, and <^ 
morrow gains the property thereof, he ftall be ejlopped to fay bs 
had nothing in the land when he granted it* , 

On the other fide it was infifted by*Mr. Hume Cambell, Mr. 
Henley^ and Mr. ComynSy for the defendant, that every prize taken 
by a privateer from the kin^s enemies^ is, by the law of natioDSj 
his majefty's property j which, by a public law, h^ has bccji 
pleafed to give to the captors \\\ a particular manner, viz, Inng 
frjl deemed hinvfnl prize, fo that all the right the captor has, is bf 
the ftatute. That although the plaintifF, by the affigmnent of 
Garney^ might have an equitable right, yet he had not a legal one, 
for no man can make a iegal conveyance of that which ht ha$ not 
at the time of making //. Co. Lit- 265. So in the cafe of a vuUf 
if a man devifes all his lands, and after the making his will pui- 
chafes others, thofe lands after pur chafed fliail not pals. 

If two joint-tenants be of certain lands, and one of them by Jt^ 
indented bargains and fells the lands, and the otlnr jwit-tenant 

' dletl^ 
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dieth, and then the Jeed is enrolled, there (hall pafs nothing but 
the moietjt which the bargainor jp^^d at the time of the bargain* 
€9* Lit. 1 86. a. 

And although in the cafe of a bargain and fale the edate vefts Aneftate 

in the bargainee ah initio^ as foon as the deed is inrolled, yet ^hat J^JIII^efcf 

is by the^^r. 27 Hen. 8, of ufes, which doth join all the eftatcs ihefUtottol 

to the ufes ipfofaRo. The Jlat. of inrolments only fays, that the "^JV"^ **^ 

cftate (hall not vcft except the deed be inrolled ; fo that if it be ^J^^^mS! 
inrolied it doth veft, not by the Jlatute of inrolments^ but by the 

fiaiiite ef ufes prefentty i yet it was agreed that the bargainee CZU" C^Cro.Jtc 

not fell unto another before his own deed be inrolled \ 93 was ad- S^-- ««<* 

judged in BeUingham^ cafe. Hob. 136. %Usssi.x%^ 

Lee C. J. — I was of opinion at the trial, that this a£Hon well 
laid for the ajftgnee of tKc captor againft the defendant, who was 
the (hip's agent s and the whole court is of the fame opinion 
now; for the words in the (Ittute, being fir^ deemed lawful prize ^ 
lure no more than what would have been implied if they had not 
been inferted. It is no condition precedent ; for whenever the 
ihip is deemed lawful prize by the court oi Admiralty^ the pro- 
perty muit be coniidered as immediately veiled at the inftaht thie 
Ihip was taken* 

Wright J.— At common law the fubjeB in time of war was 
entitled to the property of whatever he could take from the king's 
enemies ; and we arc to be governed by ihat^ and not by the lavf Caft In 
af nations ; and to prove this I (hall cite the bed books of autho- lotop. W. \% 
rity.^ Regift. 102. h. Bro. i\u Property^ pi. 18. 38. So the court KjLgn^^ 
refufcd to grant a new trial, and ordered the foftea to be de- Br^n. 
livercd to the plaintiff. *• J**? ^"^f^ 

* in VLvat of 

N. B. By the flat. 20 Geo. 2. fo. 593. thefe bills of fale of tided to tb« 
prizes before condemnation are made void. propc^of 

takes from the enemy by tSie common ]aw« 

Moor ^W Lynch. In Error. B. R. 

THIS was error upon a judgment in debt on a bond in the Bail b error 
penalty of 1470/. Mr. Fordiox the plaintiff in irrr^ moved ^^^",^5*1,^ 
to juftify bail, each in 1470 A Sir John Strange on the other S^b^* 
fide infiftcd that the bail ought each of them to juftify in double fwh bound 
the fum the judgment was given for ; but per curiam —The futo J^^,^" ^ 
. recovered is double the debt really due ; and it i§ fufficient for being douW 
.the bail to juftify each in the fum of 1470/. thefumdw^ 
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Mufgravc, on the Demife of Hilton, verfus Sir John 
Shelley. B. R. 



A T a trial at bar in tjeBment the Icflbr of the plaintiff prorcd 
^^ an aRual entry into the lands made by him the ^th of tip* 



liflbrtBtcrif 

d«rcf»4Mit /^»v3^r 1744* and the demife in the declaration is laid on the \fi 
Ufii»a4pt> of O^cber 1744. It was objected for the defendant that he had 
^^ft^nt it ^c^i(^d 2 fio^ of the lands in Eajier term 174; ; fince which time 
bfo«fht>fiid this ejeBment was brought ; and that to avoid thsLtfine the mtrj 
£d*Sfo? ^^ *^*® plaintiff's leffor in September 1744 is not efeftuah Bdt 
th« ftne, and /^ ^^^flw curiam^^Thc leffor, by his ^/i/ry in 1 744, gained to him-. 
wcU enough, felf a title fufficient to enable him to make the leafe in the de- 
claration to have his title tried. 

Rex verfus Haines, for an AfTault and Maihem. 

B.R. 

The benefit A N information of Eafier term lad : upon Not guilty pleadfdi 

*t ^\ii^ed ^** ^^^^^ *' ^^^ **^ fummer aflizes for the county of Wer* 

to^eftnd- ^(fi^^i whcn the defendant did not think proper to pray thcbcnei 

ant after he fit of the late aB of grace, whereupon the Judge proceeded to tiy 

to^ ra'"i"at ^* information, and the jury found the defendant guilty, who in 

hu'^crlai! on Michaelmas term laft moved that he might have the benefit of 

payment of (he a£l upon payment of colls. 

Mr. Bathurjl for the King objefted, that as the defendant did 
# not think fit to pray the benefit of the ad of grace at the time of 
the trial, he came too late 5 and cited Hawk^ P. C. lib, 2. c, 37. 
/ 59. Kelyng 24, 25. Jcnh. Cent. 129. Hales 8^ 252. and 
Ratcliffis cctfcy ante, wherein the court tefuftd to let him plead 
the aB of grace y after he had pleaded he was not the fame ferfm 
vyho wa§ tried and qonvidJed for high treafon in the year 1715. 

Mr. Evans for the defendant faid, he pleaded Not guilty in 
Trinity ternn» and the a£l of grace did not pafs till the end of \i\ 
and that the praftice of the Old Bailey is to plead guilty^ and then 
to pray the benefit of the oEiy which a man has no occafion for 
before he has confeffed himfelfj or been found guilty by the jury. 

The court took time to confider until this term, and now were 
of opinion that the defendant was entitled to the benefit of the 
M if grate i hut ordered that he (hould pay the profecutor fvdl 
cods out of pockety, and gave particular dinr^ions to the madcf 
accordingly* 
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The Bifliop of Meath ver^s Lord Belfield. In 

Error. 

(^VARE impedit brought in the Common Pleas in Ireland^ ETidence. 
*=Xw. wherein Lord j&^^t/t/ was plaintiff, and iht Btfjop of Meath JJ^'J^j*.^ 
defendant. The title made by the plaintiff in his declaration is, in thc"c- 
thatthc Earl of Rofcommon was feifed in fee of the adhowfon of girtcrofan 
the rcftory of the church of C. in the diocefc of Meath in grofs j ^f,t^"orfoJ 
and being fo feifed, prefented one Nicholas Knight as his clerk, the pitron't 
who WAS inftituted and inducted in the year 1696 \ that in the nafnc» pwol 
year 1707 Lord Rofcommon granted the adwiufon to an ahceftor ^^^on re- 
ef Lord Belfield^ under whom he derives his title \ that upon the port to prove 
death of a former incumbent Tuoxdi Belfield not prefenting in who wm the 
time, the Bijbop of Meath prefented Benjamin Hogjhaw by lapfe^ Sul!*^* 
who being now dead, the plaintiff below fays he prefented A. B* 
as his clerk, but the htjbop refufes him. 

The bijbop pleads he is entitled to the advowfon in right of his 
hi/hoprlckf and that the late H/hop collated Hogjhaw as his clerk i 
that Hogfiaw being dead, he collated Smith the prefent incuiKi- \ 

bent abfque hod that the late Earl of Rofcommon was feifed in fee, 
whereupon iffue was joined ; fo the fingle queftioa to be tried 
was. Whether the Earl of Rofcommon v)as fo feifed? And in order 
to prove it, Lord Belfield^ % counfel at the trial produced the 
hifbop^s reglfier hook (f the year 1696, in which the tnflhution of 
Knight was entered, whereby it appears that Knight was infli* 
tuted ad reEloriam pradiBam per rejignationem Johannls Twelves^ 
but there is a blank left for the name of the patron, and in thi$ 
inftrument in the book there are thcfe words, Nomlnamus ordU 
ftamus facimus admittimus £5* injlituimus N. Knight ad re^oriam 
pradlBam una cum omnibus membris curamq: animarumy &c. It *" 

not appearing clearly who was the patron, becuufe of the blank 
for his name, the Lord Belfield's counfel offered to fupport their 
cafe by parol proof that it had always been the common reputation 
of the country that the Earl of Rofcommon was feifed of the ad^ 
vowfon, and prefented Nicholas Knight g to which the biJhop*t 
counfel tendered a bill of exceptions, which was fealed by thtf 
indge who tried the caufe, which was afterwards argued, and* 
judgment was given for Lord Belfield, which the King* s Bench lA 
Ireland hzs affirmed, and now a writ of error is brought Afr^i 
It alfo appears upon the face of this record, that in the time of 
King William 3. there iffued a commlffion to the Biflyop of Meath 
to inquire and certify what clerks were incumbents, Isfc. withiil 
the diocefc, and by the hifbo^% certificate or tcftimonial it ap- 
pears that Nicholas Knight was incumbent of this church on th6 
inflltution or collation of fomebody, but it doth not appear upoA 
whichi or by whom. 

P4 This 



si6 Easter Tsuf, ai Geo. IL 1748. 

This quelUon, whether the parol evidence excepted to be UgJ 
ipUkncs to prove z/etfin in fee in Lord Rojcommon^ or be admilfiblc 
under the circumftances of this cafe, was argued by Mr. "^Mnl 
for the hijbvp^ and Sir Thonws BootU for Lord Belfieldi and 2fter 
time taken to confider, Lee C. J. IVrigbt, and Dennijon agreed 
«that it was admiflible \ Fcfier], contra. 

By three Judges, injlifuimus is a very ambiguous word, and 
there are many cafes (hew it to be as well applicable to a cclla^ 
as an in/fitutiony fo that the entry in the regi/iri^ was fomc c?i» 
dence of an wJHtution^ as well as of a coUatum^ and is ftrength- 
cned fomething by the comntiffion and certificate in the time of 
JF. 3. the return whereof was made from the r/f^j^ry; therefore 
as this written evidence might be either an infiitution or a collation^ 
furely the parol evidence was very proper to ibew which it was, 
and being a mzXicr fub judivey was fit to be left to a jury; and 
judgment for Lord Bieifield was affirmed* 

Goodairs Cafe* B. R. 

Scij«aatSii ^OODALLi a ferjeant in the guards^ was arreded in tbe 

^nS^ P^iAv/ court for a lefs fum than tgn pounds^ and being brought 

•rreftcd ua. ^^^ ^7 ^^ habeas corpus^ was difcharged out of cuftody upon the 

4m ioU tnutiny oB ; for per curiam — kjerjefuit is inlifted as a volunteeri 

and is only ^ ferjeant by parol of the colonel^ and is reducible to a 

private man whenever the c^onef pl^a£^^ fo cannot b^ arrcM 

under loA 

Townfendjp//yi/ Ives. At the Rolls, May 9, 174S1 

AntlMthffc «T»HIS was a bill preferred by the legatees under the wfflof 
Sn mu^b^ 7^^" Town/end^ in order to have his real eftatc fold for pav* 

•ramincd if ment of their legacies, which are charged thereupon^ againft the 
ijfiflf. iicir at law of the tcftator who is an infant, and to have tbe will 

eftabliOied. There were thref witnefies to the willii// now livingt 
but or\\^one has been examined, who proved the execution of iti 
and the att^ftation of the other tnjifo nuitneffef. But Ifis Honour 
refufed to edablKh the will without the examination of all tbe 
witncffe$, for it is a rule that all the witncffcs if living muft bc 
examined to prove (he vfill ; befulcra, the heir at law is, in this 
cafe, an iffant^ who, if of age, has a right to crofs-^xamine all thf 
witneffcSi and as no admiffion of this fort can be received for 
an infant, this court muft proteA his right, and therefore muft 
infiil upon all thofe requifites vvhich he would have a right xx^ 
iiifid upon if he wer^ of age, and capable of ms^king a defence 
for himfelft 
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Ramfden and another verjiis Macdonald. B« R« 

TH E defendant being a native of Great Britain^ in the year Oncttutnt, 
1 740 was a banker at Paris^ and upon Ma^ 3 1 1 1 740j cxcr «^«^^fo» 
cated a bond to the plaintiffs in the penalty of 2000 A, coildi- dSrgcdiwth 
tioned for the payment of 1600/. in May 1742 5 and being fo acivii. 
indebted'came into England^ and has been lately cbnvidled and "^"^^ 
attainted of high treafon^ and being in prifon under fuch convic- 
tion and attainder, on the 26th of March lad an (Mdavit was 
ma^fe that the defendant is indebted to the plaintiff's for principal 
and intereft on bond, in the fum of 1200/., and thereupon appli* 
cation was made to Lord Chief Juftice Lee for leave to charge the 
defendant in cuftody with a writ at the fuit of the plaintiffs^ who 
l^ranted leaver accordingly. 

And in lad Eajier term it was moved for the defendant by Mr. 
Attarney^Generali Sir John Strange^ and Mr. Solicitor-General^ that 
the defendant might be difcharged out of the cuilody of the 
Iberiff of Surry as to this ^£lion at the fuit of the plaintiffs \ upon ^ 
a fufiTgeftioh that this was an infringement of the King's praro^ 
fofive^ for that the King intended to pardon Macdonald upon 
condition of his tranfporting himfelf out of his majefty's domi- 
nions aitd never returning again ; and that it was impoffible for 
him to perform the condition, if the court (liould iuffer him to 
\>t thus charged by the plaintifi^. The court made a rule to (hew 
caufe, and thb tern^ caufe was fhewn againft the defendant's 
being difcbargedi by 

Mr. Henlev for the plaintiffs — It wjtS infilled, laft term, that 
the king haa power over the defendant's body and goods ; but it 
appears by Lord Cokes 3 In/l. Zi5. that although judgment be 
given againd a man in cafe of treafon, yet his body is not forfeited 
to the king, but until execution renoains his own ; and there- xSiJ. 90. 
fore if he be flain before legal execution, his wife fhall have an ** '* 
e^pealt fo that he cannot be faid to be civiliter mortuus^ for he ^g. *^"^ 
may purchafe landt to him and' his bei^S| may be charged in exe-- 
. cution 



2i8 Trinity Tekm^ 21 Sc 22 Geo. U. 1748. 

cution at the fuit otzfuhjeEt^ and (hall bf compelled to anfwer at 
other men's fuits, and fhall not be permitted to plead the attaw^ 
der : this does not at all afFeft the praregative of the crowHi for 
the king may pardon atfolutely or conditionaily^ but not conditionallj 
fo as to hurt an innocent creditor. In the cafe of Banmjltry. 
Trujfel^ Cro. E/iz, 516. it is determined that one attainted ct^iA 
not plead his attainder in an adion of debt, but was obliged to 
anfwer^ by three judges againft oney which opinion has ever fince 
been adhered to. j Sid, 1 59. i Ke6. 649* Sir Cba. Stankft 
§afe 723. Hoj I. Moor 753. 

Foxworthfs cofe^ Salk, 500. wa; relied upon for the defend* 
anty but it is very difFerent from the cafe at bar^ Foxworthj cxoA 
to the bar and pleaded his pardon^ which was allowed, where* 
upon fome of his creditors that inftant moved for leave to chatge 
him with aftions; the prefent cafe is of a perfon regulauf 
charged before any pardon be pleaded \- Fox^vorthys pardon being 
allowed, he was no longer in cuftody of the Marjhal^ fo coala 
not be charged. 

Vide iLcT, It is objeded, the pardon is not for the benefit of creditors} 
124. 146* jj^^ jijjg J d^ny, for by the operation of law it is clearly for their 
benefit. 

It formerly ufed to be a trick for perfons greatly indebted to 

get themfclves indifted for fome crime within the ienefi ofckrgjt 

to defeat their creditors by pleading they were attainted, and ft 

Pycrs45« not obliged to anfwer ; but it has ever fince been beld^ that a 

perfon attainted may be fucd. * 

This court will permit bail for a defendant in a civil fuit (wlio 
becomes attainted) to bring him into court by a habeas corpus^ and 
to furrender him to the marjhal for a moment in difchargc rf 
themfelvesy and then will remand the criminal to Nev)gate^ al 
was done in the cafe of the bail of Peter Burgoyne. 

Lee C. J.— There is no doubt but a perfon attainted may be 
fued. Leave has been given by me to charge the defendant, and 
therefore you mud move to difcharge my t^der^ before you cm 
do any thing, for while that (lands the defendant is regularly 
charged; therefore the prefent rule to fliewcaufc whythede« 
fendant fliould not be difch^rged at therplamtiflr's fuit mttft bc 
difcharged, which was fo ordered per totam curiam^ ' ' 
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Ryley ver/us Parkhurft and two others. B. R. 

jn^RESPASS for taking and impounding the cattle of the Tfefpafiat 
-* plaintiff at Teddingion in the county of Middle/ex. AH the J^?'*'*^* 
defendants plead the general iffue, and thereupon iffue is joined. juftiScrfor 
Two of the defendants plead another plea, (without faying by damtgeira- 
Icave of the court,) that one of them is feifed of a certain clo(e ^*^'^*"** 
at Kingjlon in Surry^ and the other as his fervant, and juftify th« hTim- 
t)i€ taking the c.ittle there damage feafani^ and that they drove pouoded the 
them to, and impounded them a^ Teddtngtohy as it was lawful SSdi'^to 
fpr them to do. The plaintiff demurs, and therein fays that the good with* 
plea is uncertain, informali and doublej but does not fay what out a tn. 

a plea muft 

£/?ti^/i for the plaintiff— -i^. This H a double plea, for the bcpointc4 
^nerai iffue is an anfwer to the whole declaration, and the other 
plea is not faid to be with leave of the court. 



out* 



idly^ The damage feafant is locals and the defendants ought ta 
bave traverfed the taking and impounding at Teddingtort, or any i 
where elfe than at Ktngjion, Cro, Eli%. 705. 2 uuttu. 1435. 
Benjamin v, Howell^ Mich. 18 Geo. 2. ante 81* 

Serjeant Bootle^ contra^^As to the ifi objeftion, Bartholomew 
▼. Ireland, Mich. 1 1 Geo. 2, B. R. Trejpa/s for breaking and 
entering plaintiff's chambers in Staples-Inn, the defendant pleaded 
fcveral pleas without faying by leave of the court, which was (hewn 
for.fpecial caufe of demurrer ; but the court only faid it was an 
irregularity, and held it gdod on a demurrer ; Sir John Strange 
was for the plaintiff, and myfilf for the defendant, who had 
judgment, and the duplicity mud be pointed out by the demur- 
irer, which is not done here. Saii. 219. Camyns 115. 

As to the 2d obje£lion— The yi^^^i/w« is a good anfwer vide pod, 
without a traverfe^ for the impounding at Teddingion is a de- Tcr. Mich. 
Uining and taking at Teddingion, and to have traverfid the taking ^^,^;,^*^ 
at Teddington would have been a good caufe of demurrer ; or if Kerrop. * 
jffbc bad been joined on fuch a traver/e, the defendants mud. 
haiye been gone for the reafon aforefaid ; and of this opinion 
iraf the court in both points, and judgment for the defendant 
fgr Mtfm curiam. 
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Smith, on the Dcmifc of Taylor, verfus Mann. B. R, 

jn ejeaBunt 7- JECTMENT for three houfcs at Deptford in Kent ,• the cafe 

hndiordii rcfcivcd at njfi pr'tus for the opinion of the court was thui 

iDidede. (latedi v/z. That Richard Mann in 1741 demifed the premifes 

Jr^ff ** to A. B. for 500 years by way of mortgage, to whom the plaia- 

a!uft*pfow - ^'*^^ Icflbr is executor; the mortgage becomes forfeited, and this 

h'H the 6^ ejeffrnftit being brought, the defendant obtained a rule to defend 

*^™**"l'* as landlord in Cafe the tenatit did not appear : and at the trial it 

pa(reffion of was infiftcd upon for the defendant, that the plaintiflF ought to 

ibc pieroifct prove that the defendant or his tenant was in pofleflion of the 

U sttcfljoxu premifes in queftion, and failing in that, Mr. Jufticc Burnett^ 

who tried the caufe, was of opinion the plaintiff had failed ia 

proving his cafe, but referved it for the opinion of the court ; 

and now upon debate it was held clearly per curiam^^Thziit 

was ncceffary to prove the defendant or his tenant in pofleffioa 

of the premifes, for the rule is, that the landlord (hall defend 

for the premifes only whereof his tenants are in pojfejftw, and 

the party does not admit himfelf to be landlord of any premifes 

which the plaintiiF may make title to, but of fuch only as were 

in pofleffion of thofe tenants The pojlea was ordered to be dci 

livcred to the defendant, 

Jeffreys verfus Walter. B. R. 

Cncket is t T^fiSTupon a bond ; the defendant craves oyer thereof, and 
fh^* Ann* ^*^^^ ^"^ ^^^ r^W/Vw/?, that whereas one J. Parfonsy by bond 

andabdnd of the fame date, is bound to the plaintiff in the penal fum of 
given as a iooo/. to pay him an annuity of 100 /• per annum at the four 
coiiatfral -jjfual fcafls, durinn their joint lives ; now the condition of this 
third perfon Obligation 18, luch, that if /. Parfons during the joint Jives of mm 
for money and Jeffreys Ihall pay him the annuiiVj^ then this prefent obliga- 
^^J *'"* " *Jo" to ^^ vc^^' otherwife to remain in force ; quibus le8u A 
audilis s the defendant fays he ought not to be charged, becaofe 
be fays that afrer the ly? of May 171 1, and before the maKng 
the faid bond, viz, fuch a day and year, certain perfons un- 
known to the defendant, who flyled themfelve« of the countjff 
Krnt^ played againd certain other perfons who ftyled themfclres 
all England y at a certain gamp called crtcict^ and that the plaintiff 
won of Parfons 25 guineas on a bet upon tick upon the faid gamtt 
and alfo won of him a fecond bet upon another game at criclut 
played between the fame perfons, the fum of 25 guineas upon 
tick ; and that thereupon it was agreed between the faid Parjoni 
and Jeffreys, that if the faid Jeffreys would advance to the faid 
Parfons 447/. \os. to make up the two lojl bets ^00 1, he the 
faid Parfons would give him* the faid recited bond to pay him an 

annuity 
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knnaity of 100/. a year duririg their joint lives; and the defend- 
int avers that the prefent bond was given by him to the plaintiff 
[as a cottaieral fecurity) for money won at play^ and that it is void 
iff the ftatute. Plaintiff demursj and ^defendant joins in de- 
murrer* 

It was argued for the plaintiff that cricket Is not a game within 
the meaning of thtjiat, 9 Annay and aJi^y that the prefent bond 
was not given for money won at play^ whatever the bond given 
by Parfom might be. 

For the defendant it was infilled, that cricket Is a game though 
not mentioned in the ftatute, and comes under the general words* 
w any other game or games nvhate^mr ; it is (to be fure) a manly 
ganUf and not bad in itfelf, but it is the III ufe that is made of 
ity by betting above 10 L upon it, that is bad and againft the 
law, which ought to be conftrued largely to prevent the great 
mifchief of exceffive gaming. 

If Parfon/% bond be void, there Is no doubt but the defend- 
ant's bond is fo too, for which was cited Salk* 344. a cafe put 
by Hott C. J- as in point. The court Inclined to give judgment 
for the defendant that cricket is a game^ and that the prefent bond 
is void ; but it ftood over for further argument and the parties 
agreedi ut audivi* 

Price verfus Griffith. B. R, 

TL^R. Phillips moved to change the venue from Bri/tol into Gla- Qu«re, 
-^^ morganjhire upon the common affidavit, and cited Tindale "^^^^^^^^^^ 
V. Gwynne in Trinity term laft, wherein there was a rule to (hew changed*by 
caufe why the venue (hould not be changed from London to Car- the court of 
mor/j^^/f, which was made abfolute the laft d^y of that term, 
upon an affidavit of fcrvice when the court was full. But now 
Dennifon and Fojler juftices (being only in court) refufed to 
make a rule to ihew caufe, and defired Mr. Phillips to ftir it 
again when the court was full, that the matter might be fully 
' coufidered, for it was of great confequence. 

The next day Mr. Phillips moved it again, when Lee C. J., 

* Dtnnifon and Fojler were In court, and made a rule to (hew caufe, 

but declared it fliould not be made abfolute without hearing the 

ipther fide. 

I 

And now Mr. Evans came to (hew caufe, and infifted that as 
this court could not try it in Wales^ the venue ought not to be 
changed, and if the court QiQuld thinlc fit to change the vinue^ 

jet 
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yet the caofe muft be tried in an adjacent county; that the eoutt 
of Epcehequer conftantly refafe to change the venue into Wales. 

Mr. PiilRfis } ofrtra^^Jf the venui be changed it may be fried 
de vicimto^ %n%. in the next adjacent county to GlMmorgan, itii 
this court cannot be oufted oijurifMlHon into Wales but by plea. 
Chapman ▼. Maddifon^ Pafi i% Geo. 2. and the defendant cannot 
now plead in abatement^ tne time for pleading a dilatory being 
now expired, and the defendant by this application admits die 
jurifdiBion / this coart may fend the record to be tried in tk 
next adjacent county ; and if the venue cannot be changed ints 
Wales great inconvenience will enfuc, for a poor Welcbman ifiaf 
be drawn from his own country t6 defend himfelf m>^ 
mod remote county in England. 

Per curiam — ^Thc cafe of Tindale v. Gwynne fzffcA fihJknAi 
this is a matter of great confequence, and muft ftand over to k 
confidercd. 

Theveniie N. B. It was faid by Sir ydn Strange in the cafe of Tindakf, 

fre um5 Gvjynne^ that the Exchequer frequently change the venue into 

chaSngedinto Wales^ and that in Marhhamv, Norton this coart changed it from 

counties pa- Cumberland into Lancafbire^ Paf. 8 Geo. 2. ; and in Gofvan ▼. 

a St"a So -P^^^^^i 9 Geo. 2. this couft changed it from Middkfex to 

contrl ^* Chejhire / and in 2 La. Raym. 14.18. it was changed into Cbeflkt^ 

for this court can fend down the record by mittimus to be tried 

in the next adjacent county ; but Sir John admitted that la 

Moore V. Fernyhough this court refufed to change the venue from 

London to Carmarthen. 

Rex verfus Ellcrs. B. R. 

A perfoo ia- 'TH^ defendant was indicted for infulting Mr. Burdus^ a juftice 

diaed for 1 pf peace, in the execution of his office. Mr. Recorder 

joftice*of* ^f London moved that the defendant's recognizance might be Jit 

peMc ihail charged upon an affidavit that Mr. Burdus was dead^ and that tbe 

"wwd*^" defendant has been in gaol ever fince O^o^^laft. Mr. Jitormj» 

ftMnSe General oppokd this. Per euriam— This is a matter wdl becomi^ 

profccotton the government to.profecute, and the defendant nuift either ^ead 

liftki^bL^* Not guilty, or confcfs the indiament; fo he pleaded Guil^i 

- '^ and fttbmitted to the judgment of the court* 
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Waters vetfus Bovell. B. R. 

7'RESPASS : thedefendant juftifiesfortoUatflii/zj^w, and Leavegiven 
pleaded two pleas in Hilary term laft j and in this term, '° ***** * ^^ 
after iifue joined, obtained a rule to Qiew caufe why he (hould termi ifince 
not have leave to amend his two pkas, and to add a third plea, thefirftpieu 
Upon (hewing caufe Mr. Ford objcfted to adding the third plea, ^ ^^^' 
becaufe it was now two terms fince the defendant pleaded ; and 
compared it to the courfe of the court not to give a plaintiff 
leave to add a count after two terms. But fer curiam {abfente 
Wright J.)— The rule mull be abfolute upon paying cofts, both 
as to amending the two pleas, and adding a third ; for there is 
no time limited for application to the court to plead feveral 
pleas ; the reafon why a plaintiff muft apply for leave to add a 
count within two terms, is becaufe he is obliged to declare within 
two terms, otherwife he will be out of court, and a new count 
is coniidered as a declaration ; and the plaintiff's being refufed 
after two terms to add a count, is not under* fuch difficulty as 
the defendant would be if he were refufed to add a plea after 
two terms, becaufe the plaintiff may have a new aflion. Ser- 
jeant Draper for the defendant. 

Lord Bfooke verfus Stone. B. R. 

T^BBT upon a bail-bond •, the defendant, the bail * has pleaded To a bail- 

-■^ that the bail-bond was really executed after the rettirn of *»ond, the 

the writ, whereby the principal defendant was arrefted, and i^J't^^g, 

that the bond is dated before the day it was executed, and is taken after 

void by the ftatute. The plaintiff demurred, and defendant the return of 

\n\,%dA the writ 

J°»°^''- , . .gainftthe 

principal. Demurrer. * la the bond to tte iheriff. 

A fide-bar rule for the flieriff to return the writ againft the The plain- 
principal defendant having been obtained upon a fuppofal that J|^ **" "^^ 
the bond is bad, it was now moved that the fide-bar rule might for^a^^ 
be difcharged, becaufe the plaintiff has had an aflignmentof die tilTtorettua 

bailrbond. ^^^tK^ 

•fiMaft the 
pimc'pal defendant before it be determined whether the bond be ||ood or not. 

Per curiam — If a plaintiff accepts an affignment of a baiUbond, if a phiintiff 

he cannot have a rule for the flieriff to return the writ ; at pre- •«eptf an 

fent it remains to be determined whether the bond taken be good of a b^* 

or not, and for any thing that yet appears to us the bond may be bond, he 

good ; and if it be fo, the plaintiff's taking an affignment thereof- wnotcali 

amounts to a return of the writ, and therefore yoju come too foon S^rfff^re- 

to move to difcharge the fide-bar rule ; fo let it be enlarged until turn the wric 
it be determmed whether the bail-bond be good. 

Note; 
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Note: The defendant In bis plea avers that the writ was re- 
turnable the I'iiofjune^ and that the bond was takeh and exe-^ 
cuted afterwards, and traverfes that it was taken before the return 
of the writ. 



f 



Pawlet verfus Pawlet* In Chanccfy. 



A ftther T ORD Panvlet having a power under hfs matriage-fettlenUdlt 
iMviAg t X-' of diftributing 30,000 L which was fettled for his youngcit 
power to ap. ^jjj|j|ygj^>g fortunes, in fuch (hares and proportiofis as he.fhootd 



point pop- 



fo think fit, appointed 29,900 A to his fon Ann Pawlet^ fubjed to 
V^^ ^ the devifes in his will, and direftcd the other loo/i to be 
be rJ^*ae equally divided amongft his younger children. 

ail events, in 

2tls aST ^^^ ^^^^ Hardwicke-^Thxi is void as an appointment^ beaufe 
think fit» where a fathet has only a power of appointing or diftributing por- 
cannot an- ttons, which are to be raifed in all events, in fuch fhares and 
^tknto^he Proportions as he fhall think fit, he cannot annex any conditioa 
appoatmeot to the payment of any ihare which he appoints ; and if fodi 
^•ny child's condition annexed is for the father's own benefit, it will tii<!h 
^**' have the appearance of fraud, therefore this court will look Upon 

fuch appointment to be void ; otherwife it is where the porttOM 
are not to he raifed at all without the father's appointment, ht 
there the father may annex a condition. Where the appoint- 
ment to a particular child is evafive and illufory, this court will 
fet it afide, and will not allow fuch inequalities to be made 
amongft'children, a^ appear to be uirconfcionable and unreafbfi- 
able. However in the prefent cafe the parties in this caufc 
having agreed to abide by Lord Pawlef^ intention and nvill fo fir 
as could be collefled \ the decree was made accordingly. 

Dunftan and his Wife verfus Burwell & al. B. ft. 

Joinder in 7^ ££7* for a penalty in articles of agreement made between the 
•fiion, "^^ plaintiffs and defendants, whereby the defendants agree, 
2« ftiU wiU ^"^*^ * certain penalty, to grind all their corn and grain at the 
foHive to mill of the plaintiffs, and this penalty is agreed to be paid by tbe 
the wife, ihe party oflFcnding to the parties offended or injured. Upon ade- 
"""** ^ murrer to the declaration, Serjeant Bootte objefted for the dc* 

fendaius, that the wife of the plaintiff ought not to join in thil 

adion* 

But on the other fide it was faid by Mr. Ford^ that it is ftafcd 
ill the declaration that the mill is the mill of the hufband and wifCf 
and that the a£lion would furvive to her, and the agreement is 
exprefsly with them both \ and that it is a general rule that in 
CTcry cafe where the a£lion will furvive to &e wife fte muft be 



muft be 
joSned. 
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joined, and both ^hc plaintiffs are injured ; arid of that opinion 
Vfas the whole courts and gave judgment for the plaintiffs. 

Doe verfas Carleton. B. R. 

T N ejeBment a fpecial cafe made at ntfi prius for the opinion of 
* the court. 



Richard Let being feifcd in fee of the lands in queftion, and Tcftator de- 
haying only one ohild jF/iwry his fon and heir unmarried, in 1700 ^'/" ^° ^ 
made his will, and devifed his lands in thcfe words, viz. " I give, yea^^^re^ 
" devife, and bequeath unto Jane my now wife, the right of all mainder to 
** my meffuages and tenements, both lands and leafes not made ^*^ ^^^y ^»n 
*^ unto her in jointure, to be by her received and enjoyed im- i/he^?o^i^ 
** mediately after my deceafe for the term of three years, pro- iivc,reinaiii- 
** Tided fhe continue fo long folc and unmarried, and not other- J^^o* bim 
*^ wife. Item^ I give, devifc, and bequeath, after the determine y^ar, if\uch 
** ation of the faid three years, all that tenement called A. wife as he 
** (which are the lands in queftion) to Henry my fon during the ^'}^"*,"^ 
•* term of fourfcore and nineteen yearsj if he happen fo long to remafifdc/S 
** Kvc ; and from and after the determination of that term, for ^'[•e hcirt of 
'• and during one other term of fourfcore and nineteen years, if ai*/^'*j**"^^ 
^* fuch woman as (hall be his wife fliall happen fo long to live ; heirs of their 
^«. and after the faid two terms, or the death of Henry and fuch bodies, rc- 
'* woman as (hall be his wife at the time of his death, then to ^^\^^\^l^^ 
** the heirs of his body lawfully begotten, and the heirs of their devife'to the 
*^ feveral bodies iffuing ; aqd for default of fuch iffue, to the *»e'» of the 
^« faid Jane my wife during the term of her natural life, and [y^^jj* 
^^ after her deceafe to E Lee, fon of E. Lee my brother, and his cutory de- 
^« heirs for ever." ^'f«' 

Soon after the making his will the teftator died feifcd, leaving 
yarn his wife and Henry his only fon and heir ; whereupon Jane 
entered into the prcmifes, (bfcing no part of her jointure,) and 
received the rents for three years ; then Henry the fon entered 
and wa^ feifed, and afterwards married Mary Walfon^ and con- 
tinued in poffefBon till the year 17 18, when he cUed, leaving 
Mary his wife, (who was poffeffed of the premifes and died ia 
172 1 ) and two daughters by her, vvz. Elizabeth the wife oijohn 
&Jtert and Mary Lee^ who are the plaintiff's leffors, and no other 
iflue, who were both infants at the time of their mother*8 death, 
ind within ten years after they came of age brought this ejcil- 
ment 5 and the queftion is, Whether the leffors of the plaintiff 
liavc a title under this will as heirs of the body of Henry Lee/ 
Rrhich was twice argued at the bar, by Serjeant Betfield and Mr. 
Ford for the plaintiff, and Mr. HerUi^ and Mr. Gould tot the de- 
Snidant. 

Vol. I. Q^ It 
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. It was objected for the defendant that the devlfe to. the heirs 
of the body of Henry Lee was void, and that if it can take efieA^ 
it mud be by one of thefe three ways ; ifl^ Either as a prefent 
devife; or, ^dlp As a contingent remainder ; or, ^dly^ As an 
executory devife. 

ly?. That it cannot take place as a prefent devife, becaufe 
Henry Lee was not married at the time of the teftator^s death, 
and therefore there was no body to take. 2///jf, It cannot take 
* eSaOt as a contingent remainder, becaufe there is no freehold to 
fupport it. And 3^/^, It cannot take tStBt as an executory de- 
vife, of which there are only three kinds ; i^. Where the dc- 
vifor departs with his whole fee-fimple, but upon fome contin- 
gency qualifies that difpoGtIon, and limits a fee on that contin- 
gency ; the 2d fort is, When the devifor gives a future eftate to 
arife upon a contingency, but does not depart with the fee at 
prefent, but fuffers it to defcend to his heir ; the ^4 ^^^ ^^ ^^ 
leafehold interefts or terms for years 1 and the preient devife is 
none of thefe three forts. 

For the plaintiflF it was admitted not to be a prefent devife, nor 
a contingent remainder, becaufe there was no freehold to fupport 
it ; but It was ftronglv infifted that the teftator's intentum wis 
clearly to provide for nis fon and his iflue, and if his intention 
can poflibly take place by law it (hall, and there is no way £01 it 
to take efie^ but by way of executory devife. 

j 

And now Lee C. J. delivered the opinion of the whole coofti I 
that it was an executory devife^ being to take phce injuturo^ and j 
within the compafs of lives in being ; and xhtpoftea Mras delircKfl i 
to the plaintiff. * \ 

Watfon ver/us Richardfon. B. R. 

Flcdgw. yfCTlON by bills fpecial demurrer (hews for caofe, diat there | 

•" are no pledges to profecute. Ford for defendant cited Br% 
tit. Bill, p. I s. Pledges, p. 11. IW .288. //. 53. and many 
other cafes. Draper Serjeant for the phintiff'-^Fledges maybe 
found at any time pending the fuit 5 Curia, Will you move to 
amend and add pledges ? Adjourned, and gave leave to moic 
to amend. 
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l^iecti ahd Grecjiij £xecUtors of William Kenhin-^ 
g^le of Hitcham, verfus John Kenningale, Exe- 
cutor of William 'Kenningale of Elmfet. In 
Chaocety. 

TT/'ILLtAM Kenniti^aie oJF Mlrhfet haViiig twb neplieu^s, the tcftator 
^^ defendant John Kenningale and William Kenningale of *^^*J*5*^"* 
Etmfet, in 1^34 made his will, and John K. hia folfe executor, wiVandf 
Md committed to him the Cuftody thereof. Eight yi^ars after- leave his ji«-> 
wards, on the 8th of November 174I, the tcftator being fickand J^^g^^^^^ 
Weak, fent for the minifter of the pariQi to pray with him, who, being pre^ 
among other difcourfe be had with the teftator, afked him if he fent cdli him 
had fettled his worldly affairs, who anfwered he had not, but that ^^^^"^^5 
he would fend for his nephew John K. who had his will, to come for that he 
to him the next day, and alfo defired the mimfter to come to wiu pay hit 
him at the fame time to aflift him in making fome alteration ift ^^Jf^y^^ 
his will in favour of his nephew jVilliam^ to whom he redollefted trter'thetel^ 
he had left npthing. Accordingly, the next day the minifter and tator'a death 
the two nephews met all together in the room where the tfeftator J© "tW«*i/ii 
was lying ill in bed : after they had been together^ fome time, fhmd upon 
the minifter faid, " If there is any thing for me to do it is time theieftitor. 
«* to go about it, for I am obliged to be gone elfewhere ji*' where-*, 
upon the nephew John Jt. produced the will, which was not 
fealed up in any cover, but open, and the teftatot defired the 
minifter to read it over, who did fo in the prefeilce and hearing 
of the tcftator and his t^^o nephews, wherei^pou his nepheW 
William in a modeft manner faid, <^ Uncle, you promifed to 
« give me 100/.'* The tcftator anfwered, «' Yes, I did^'* and 
turning his face towards his executor .^£>£//, defired him to pay 
William K. the loo/.j whereupon John promifed the teftator 
that be would pay William the lOo/., and told the teftator that 
he tieed not make any alteration, or infett it in his will, for if 
Williatn doubted bi$ performance of the promife, he would then 
|;ive him his bond or note to pay it hiol } upon which the tef'* 
tator and William were (atisfied, and no alteration was made in 
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The next day the tcftator died,and fome time ^ftcvwTirdslfilltam 
the nephew alfo died, and having made his will and the plaintilFs 
his executors, they have brought this bill againd John K. to be 
paid this looA, fetting forth the matter above dated. 

The defendant put in feveral ftiufiling anfwers, but upon the 
whole he admitted he had the cullody of the will> and thai the 
parties all met at old William's hcufe, "and the rainifter read the 
will as in the bill ; but fays, tliat when the nephew JVilliam faid, 
•« Uncle, you have given me nothing,'* the teftator made no 
anfwer, but after JVilliam had repeated thofe words feveral 
times, the teftator at hngth faid to the defendant, ** You may 
«< give William lOo/.*," to which the defendant anfvvered, "He 
♦* would do every thing that was juft and right according to his 
«* will, and that Mr. Haynes (who was the mini fter then pre- 
•< fent) fhould know it.'* Then he goes on in his anfwer, ani 
denies that the teftator defired him to give William lOo/., but 
believes he might fay, ** He would pay him loo/., or give his 
•« note or bond for it, but that he only made this offer to prevent 
" William from importurting the teftator, who was very Tick and 
•* weak." Then he goes on in the fame manner, and denies 
that he promifcd to pay William the loo/., or to give hinahis 
note or bond for it, and cannot fay what words the teftator «(ed 
upon the faid occafion of meeting, and is doubtful whether be 
was of (ound mind : that the teftator did not fend him orders to 
bring the will, but defired him to, bring it the next time he came 
. to him : that he was generally at the tcftator's houfe every day 
when bufuiefs did not hinder him : that he cannot form any be- 
lief as to the teftator's intent to alter his will in favour of JP7//w»% 
atid admits he rcfufcs to pay the loo/., as it is not inferted iutbe 
,* written will. 

The pldintifTs proved the charge in the bill by Mr. Haynes the 
. ininifter : tlvc apothecary who attended him, proved the tcftatw 
a day or two before his death declared he had not fettled his 
worldly affairs, and another witnefs proved that about three 
months after tlic teft^ator's death the defendant acknowledged to 
one Mr. Steam that the teftator had. left William loo/., but diat 
.he fhould not be in a hurry to pay it him till the year and day was 
up ; upon which Mr. Stearn afked the defendant if he would 
then pay it-, to which he anfwered, that upon his honour hs 
would pay it then. ■ 

Lord Chancellor — ^This is a plain fraud upon the teftator, and 
^ 'the plaintiffs might almoft' have heard the caufc upon btll«)t 
'anfwer ; for although the defendant has (huffled in fuch ^^inf/E^. 
ner, yei; be has m tfk& adniiitted the fubftance of the bill^ ana 
I would go as far as poffible to fix the defendant perfoni^) viA 
if die promiib t>r declaration after the teftator^ deatb -had teen ' 
Miade to William the nephew inftead of Mr. Stearn^ I would hniB " 

decreed • 
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<!ecreed the defendant to hsve paid the loo/. out of his own 
affetSy but 1 think that would be going a little too far as this cafe 
k ; and if there be not fufficient afTets, I cannot let the plaintiffs 
w^ pari pajfu with the otlier legatees, for that would be to alter 
the written will ; but 1 decree the defendant the cofts of the 
caufe until this time, and that an account be taken of the tefta- 
tor*s perfonal eftate, and the plaintiff!) to be paid out of the r€« 
fidue^ and referve the coafideration of fubfequent cods* 

Baldwin and Alder verfus Rochford. In Chancery. 

'T'HE plaintiff^s wtxtfailors on board the Prince Frederic priva* ^^^*St 
* teer^ which took a great prize called the Marquis D Antin^ ftitoriTor 
tihc cargp^ whereof was chiefly gold^ and carried her into Kin/ale the fiUe of 
in Ireland: while they were in that harbour thje two plaintiff's thdr prise 
got on (hore, and having there run into debt, fent to their cap- JJde^^4« 
tain to defire he would advance them ten pounds in part of their foot of im^ 
(hares of the prize money, which he refufed to do, and threat- pofiUoiiand 
encd to prick them as run away from the fliip. S^^JIT*^ 

The defendant knowing this and the circumftances they were 
in offered to buy their (hares of the prize, at the fame time re- 
prefenting to them the danger they were in of lofing them, either 
in cafe they were pricked by the captain as run away, or if the 
prize (hould happen to be retaken before flie got. to England^ 
telling them the Brejl jleet was out, l^c. Whereupon and in 
confideration of 150/. paid to Baldwin^ and of 130/, to Alder ^ 
they afligned their refpeftive (hares of the prize, and of what 
they might afterwards become entitled to, to the defendant ; and 
it coming out that the plaintiffs' (hares amounted to about 600 /. 
a^'piece., and that the defendant knew this, the plaintiffs have 
therefore brought their bill to be relieved againft this bargain, 
upon the foot of impofition and public inconvenience, in cafe fuch 
bargains be fufFcred to Hand, and fet forth the matter as abovCt 
which was proved. 

For the defendant It was infifted that he ran a great ri(k, for 
that poffibly the (hares might be lefs than what he had really 
given for them, and that before the prize could be got fafely into 
tome Engiyb port, there was both the danger of the feas and of 
the enemy, and if (be was loft or retaken, be would lofe all his 
money. 

Lord Chancellor — ^The general head of equity which the biH 
goes upon, h fraud zxii impofition : and, ift^ Here is z prefun^ 
iiott oi fraud arifing from the circumftances appearing i« dhc 
caufe, and the great value of the thing fold in proportion to the 
isoaXX price paid for it ; and although it is generally laid down 
both at law and in this court, xii2A fraud (ball never ^Kpreftmed, 

q^ yet 
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yet an evidence of fraud may arifc from the circumllances and na* 
ture of the contratt. 

idly^ Here b aHual fraud proved, and appearing upon the fact 
of the bargain. 

And 1^, Here is an evidence of fraud appearing upon the ciN 
cumftanccs of the contraft, from the inequality of the price to 
the value of the thing fold. If the plaintiff Baldwin was a 
quarter-maftcr (as it feems he was), it is admitted his (hare will 
be about 900/., if he was only a common man 600/., and the 
other plaintiff's Ihare is about 400 A So that one plaintiff has 
fold his (hare for about ^ fourth ^ and the other for little more 
than 2, fourth of the value* In the cafes of marriage brocage bonds, 
contraBs with young heirs, &c. this court conftantly fets ^fidc fuch 
bargains, upon the principles of public policy, and becaufeofthc 
great inconveniences fuch contra£ls would be to the public if 
they were fuffered to be valid. 

There cannot be a more ufcful fet of men to the public, nor a 
more unthinking fort of people, than common failorsy who, as foon 
as ever they get on fliore, for the fake of a little immediate plea- 
fure are willing to part with their right to any thing in e9epe8at'm^ 
for a very little in pojfejjion; and this is the fenfe of the legifla- 
ture, both from the fiat, i Geo. 2. and the 20 Geo. 2. c. 24. 
whereby they have taken notice of them as a fet of men not fit 
to take care of themfelvf s, and therefore have taken care of them 
again ft themfelvc s. I do not fay that every contraB with a failor 
is voiti, or ought to be fet afide, but every contract with them 
ximiiW fair. Afailor ([\a\\ not be held to bail forlefs than 20 A, 
and therefore nobody will lend one of them twenty (hillings an- 
Icfs lie gives his note for 20 /., which none of them ever refufc, 
and do it every d.iy in Wapping^ which (hews what I have before 
faid to be true, that they will do any thing for a little rcadjf 
money to enabJp thom tp take their pleafure. 

Morro'jghv. It has lately hcen determined that affignments of this kind are 
good at law, and give the allignee a legal demand againft the 
agent for the (hip for money received for the a(Sgnee*s ufc, 
though a court of equity might relieve in fome cafes \ but this I 
think was going a great way, and thtjlat 20'Gep. 2. was made 
to prevent the expence of fuits in equity. 

As to the inequality of the price paid, it is faid for the defends 
ant that can be no reafon to fet a(ide the contra^, coniidering 
the ri(k he ran of iodng his money ; and although by the Romeft 
law the contraft was void when the price paid vrzs npt iaff^ 
value of the thing fold, yet that law was never eftablithed in 
England, nor does our law fix any certain proportiop that the 
pri^e (hall beai* to the thipgf 
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In anfwer to this, I think that alone) without any other matter 
appearing in the cafei would not be a reafon to fet afide the con- 
tract in this cafe ; but taking ail the circumftances together, {and 
junBa juvanif) that it appears the defendant had made inquiry 
into the value of the (hares, and applied for that purpofe to the 
captain, had told the plaintiffs they were in danger of being 
pricked run away, and alarmed them with the danger of enemies 
and the fea, (hews plainly there was impofition ; fo it appears the 
defendant moft probably knew the value of the (hares better than 
the plaintiffs ; for though one of them was a quarter-mafter, yet 
it doth not follow from thetice that he knew the value, for the 
head-officers endeavour to keep that a fecret as much as poffible 
from every body in the (hip, for reafons obvious to any one. As 
to any hazard the defendant might run, that is nothing, becaufp 
it appear^ the (hares were infured at 4/. per cent, from Kin/ale to 
Jjondon. 

2dfyf The ajfignment itfelf is pretty extraordinary : it is, ** AU 
^< and fingular fuch (hares of pay, wages, bounty-money, prize* 
** money, plunder-money, and all monies as now are, or here- 
♦* after (hall be payable to me out of the Prince Frederic and Duke 
•• privateers^* Now the plunder-money is a diftinfi thing, and 
might take in what thefe perfons might be entitled to by going 
itt'thefe privateers at any time afterwards : this (hews a bad in- 
tention in the defendant^ and that plaintiff^ did not mind what 
^ey were doing, and that the defendant was very (harp, and \% 
ibme evidence of aBual fraud. 

Upon the whole, the plaintiffs mud be relieved ; and there- 
fore I order the ajftgnment to be fet afide, but not fo abfolutely 
but that it (hall (land as a fecurity for what is due to the defend^ 
;ant Rocbfordi and that he (hall only have his principal money 
with intereft at $1* per cent* and that the managers of the prize 
ttizW pay the plaintiffs the reft of their (hares, that Rochford (haU 
pay plaintiffs their coRs as between them and him till this time, an4 
that the plaiutiffs (hall pay tkemanagers their colts'to this time^ 

Van Morfell verfus Julian. B. R. 

^nrHE plaintiff* being a merchant 2X Atnfierdam^ and the de<» Thfreimifl 

-* fendant refiding at Landon^ indebted to him in a large fum ^P?*^*7 

o( money: the plaintiff made oath of his debt before a Burgo^ thearafeof 

tnqfter in Holland^ who certified an account thereof to the plain- aakMi to 

tiff**s agent here who makes an affidavit that he believes the faid JjjJ*{^^^^ 

oath and account current are true, and thereupon fues out a writ JIJji.^ '**^ 

and holds the defendant to fpecial bail; and novr Mr. Evans aStnuii'57. 

moved that common bail might be accepted, infifting that this is 1S09. m6. 

not ^pofitive affidavit of the plainti6f 'svai^ of aBion^ which the '*'9' 

0.4 ^- 



a22 Michaelmas Term, '22 Geo. IL 1748. 

^at. 12 Geo. !• requires for this parpofe. Mr. iForc/for theplsun- 
tiff cited Lave/and v. Baffettf Trin. i6 Geo, 2. where sin affigncc 
of a bond fwore that the obligor was indebted in 90/. for prio- 
x:ipal and intered upon the bond, as he believed i and it Was held 
fufHcient to hold the defendant to fpecial bail. 

Per curiam ^ A pofttive affidavit of the caufc of a£Lion is always 
required, and affidavits going only to beiiefh^Lve often been held 
'infufficicnt; and in the cafe cited by Mr. Ford there was fomc*- 
thing more than in the prefent cafe, for the affignee had liit 
tond in his o<vn cuftody, which of itfclf was fome evidence rf 
the debt, a^nd the p!*efumption mail be that it was xuyt paid, ak 
the bond was not cancelled or given up to the obHgor ; fo the 
rule for common bail was made abfolute. 
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Reynolds ver/us Kennedy. B. R. 

yjCyiON upon the cafe for a malicious profecution brought intM 
■^ King's Bench in Ireland: the dechration fets forth, thattHe 
defendant upon fuch a day and year, with an intent to injure and 
opprefs the plaintiiT, at fuch a place, Jti the hold of a certain flii^ 
called the Unity, the property of the plaintiff, and under the 
hatches of the faid (hip, unjuftly feized and detained fixty-ont 
hogflieads of brandy, the property of the ^plaintiff, and removed 
it into the king's ftore-houfc j that the defendant exhibited an 
information againft the plaintiff before the fub^ommiffioners (jfett^ 
ctfe to opprefs the plaintiff falfely and malicioufly, alledging that 
the faid fixty-one hogflicads of brandy were brought into Cork in 
the faid fhip, and were intended to be carried away again without 
due entry firft made, or payment of the duty; that thcfub^ 
commijfioners condemned the brandy, but upon an appeal to the 
comnvJIloners of appeal they mod julily reverfed the judgment of 
xh^ fub'commijfionersy and ordered the brandy to be rellored to the 
plaintiff, whereby the plaintiff has been put to great cofts aiid 
damages, and therefore brought this aftion. The defendart 
pleaded Not guilty, and the jury upon the trial gave a verdifl; 
for the plaintiff, and 371/. 17/. lod, damages. But the court 
of King's Bench in Ireland have given judgment that the plaintiff 
fhall take nothing hy his bill^ and that the defendant may go witbwt 
day; that is to fay, they have arreted the judgment. The plaintiff 
lias brought a writ of error ; and the error affigned is, that the 
King's Bench in Ireland ought to have given judgment for thfc 
plaintiff upon the vcrdid. 

This cafe was twice argued at the bar; and this term 4c 
Chief Jufticc delivered the opinion of the whole court. 



U 
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Lee C. J.-^I 'ihall (irft premlfe, that although an a£iion %iU 
Ke againft one for proceeding wrongfully in an inferior court in 
many cftfes^ yet it is a kind of action not to be favoured ; and 
whenever fucn aftion is brought, the exprefs malice and grievance 
tnu/t he laid in the declaration, and proved; and it is not enough 
to fay that the defendant brought an aflion againft the plaintifF 
ix malititif £5* fine caufa^ per quod he put the plaintifF to great 
chai;ge8. i Salk. 14, 15. i Lord Ray. 380, 381. Hoh, 266* 
I Rol. Ahr. 112. p* 8. I (hall corifider the declaration in two 
views : ly?, The plaintiff having laid in his declaration that the 
fub'H:ommiJftoners condemned the goods, (hews a foundation for the 
defendant's profecutipn before them ; fo that this part of the de* 
claration is plainlyy^/(9 ^fey^. Hob. 226. 6 Mod. 262. Hard. ic^^. 
■ And 2dlyf although it is laid that the commiffioners of appeal moft 
juftly reverfed the judgment of condemnation of the fuh-^com^ 
fmjjionersy yet we are all of opinion the plaintiff is not entitled to 
this a£tion, for we cannot infer from the judgment of reverfal of 
the commt/jlioners of appeal that the defendant the profecutor was 
eiulty of any mance, and the judgment of the fub-commU/ioners has 
jaftified the proceeding before them. If an a£lion upon vi/al/e 
furmife be brought ags^inft me in a proper courts I cannot have ati 
a^oa againit him that brought it, and charge him with it as a 
fault direBlyy as if the fuit itfelf was a wrong aft, for executio juris 
non habet injuriam. Hob. 266.5 and. the gifi of thefe fort of 
anions arifes from fome evil praBice or malice in him who fues or 
profecutes. Lutw. I57i. Upon the whole, we think the plainer 
tiff himfelf has fhewn by his declaration that the profecution wasi 
not malicious f becaufe the fub-commifjioners gave judgment for the 
defendant, and therefore we cannot infer any malice in him. 

Judgment of the Kin^^s Bench in Ireland aflirmed. 

Bodwic verfus Fennell. In Error. B. IL 

A CTION of debt for 4/. brought upon a by-law in the Acotlomta 
-^ borough-court of the Devizes : the declaration fets out, that «*.<^l"<*«(» 
there has been a Cuftom time out of mind in that borough, that r)r^ofauon* 
no perfon whatever, unlefs admitted of one of the guilds or f rater« and a by-Uw 
nities thercy has a right to keep a fhop in the town, (unlefs in the ?**** '". 
time of an open fair,) nor to follow any myltery, handicraft,, or arc good ; 
trade, in the town ; and that a by-law has been made for the ^ut (h« pe 
better preferving and fupporting the faid cuftom, which giyes a J'^Jhe^l,**^ 
penalty of 4/. to any perfon who will fue for the fame; and fets law cannot 
forth that the defendant (below) not being admitted of any of *>«*° * 
the guilds or fraternities, and being a (tranger to the corpora* ^""8^* 
tion, had kept a (hop and exercifed the trade of a flioemaker, 
per quod aBio^fcrevit to tise plaintiff to have and demand the 
p laid 
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faid 4 /• The defendant below demunred, and judgment there 
was given for the plain tiff, and a writ of error is brought and the 
general errors alEgned. This cafe was argued laft Michaelmas 
term. 

, .Mr. Evans for the plaintiflF in error took feveral exceptions: 

ifi, The ctifiom is unreafonabU : becaufe, for any thing that ap- 
pears, a pisrfon who has duly ferved an apprentice(hip in the 
Devixis may not be allowed to follow his trade, for it does not 
appear upon ivhat terms a man is to be admitted of any guild or 
fraternity ; and the terms may be very arbitrary, therefore it 
ought to have been laid in the cuftom to make it a good one, dut 
every perfon may be admitted upon reafonabU terms, as fervingam 
apprenticeihipi isfc* 

2dfy, The court where this adion is brought is holden before 
the mayor f recorder ^ and hurgejfes of the Devizes s the adlion ii in 
Dature of a popular afiion brought by zjlranger^ but )ret it rnnft 
be conGdered for the benefit of the corporation, fo that both the 
judges and jury are to judge in their own caufe, for the breadi 
affigoed is upon the cttftom and not upon the by-law ; but the 
by-law is only brought in to fix the damage, which fiiews the 
action is principally founded on the cuftom^ which is for the be- 
nefit of the corporation, who are the judges. 

3^//)?! There is not a fujficient breach ajjigncd: for it is not laid 
that when this fliop was kept open that it was not upon zfair-daj^ 
for any man may keep a fliop on Tifair^day. 

/^thly^ What I principally rely upon is, that fuppofing the cafe 
to be laid properly, and the court below has jurifdidion, yctthii 
plaintiff being Tijlranger cannot recover for the breach of thejcujhn^ 
Dor fiTifi the corporation legally make a by-law to annex the re- 
medy to a perfon who has not the rights that is to fay, give an 
aftion for the penalty to a tatxt Jlr anger. 

Mr. Henley for the defendant in error — In anfwer tp the ex- 
ceptions ; iji^ It was never doubted but a corporation may, bjr 
cTtfiom^ put fuch terms upon the inhabitants as are agreeable to 
and confident with the atjlom; and no man can be free of the 
city of Lotidon unlefs he be firft admitted of foihe guild ; and if 
it appears that the terms of admiffion or fine for it be unreafonaUej 
this court upon a mandamus will judge thereof, therefore the ivr< 
poration cannot put arbitrary terms of admiifion upon any man. 

I Mod. if^. 2dlyy The corporcition is not at all interefted in the recovery of 
the penalty, for the plaintiflF /?>tfr^ recovers for himfelf. 
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^Jljf Tht. heach afligned is^ that he kept a (hop Mrithin the 
JXnrizif^ and exercifed 9ie trade of a ihoemaker therein, contrary 
ib the cuftpmy which ihews that it was not upon a fa^r*day only, 
lor thu^ would not have been contrary to the cu/lom. 

4thfyf A cuftom to exclude foreigners is good, and they may 
make by-laws to enforce and fupport that cufiom^ (though I ad* 
mit a grant from the crown of fuch a privilege would be bad,) 
and therefore the by4avf is fet out to fliew it does not exceed 
the eiffiom. 

Lee C. J,— Did ydu ever know a penalty upon a hy*lav» 
given to zjtranger f 

JDennlfon J.— If a corporation have a cujtom and any thinpj be 
done in breach thereof the corporation itfelf muft bring the action^ 
and there is no inftance of any fuch a£lion by Tijlranger^ but only 
In that of the Cbi^mberlain of the city of London^ 5 Rep. 63. I^ 
has been determined in the cafe of Ellington v. Cheney^ 9 Geo. 2. 
^t a cuftom to es^cludey^r^/^/^^r^ is good, and that a by-law with 
^ reafonable penalty in fupport of fuch cuftom is good, when the 
penalty is given to the corporation or guild: this was error from 
the Mayor's Court of Bath in an aflion brought by the ma/ler of 
the guild of Jtfoemakers of Bathy wherein the plaintiff declared 
that it was a corporation by prefcription, that there had been a 
. guild of jfboemakers immemorially, and that none ihould exercifc 
the trade who was not made free thereof ; and a by-law was 
made, that if any )perfon fliould follow that trade riot being free, 
be (hould forfeit a certain penalty, to be recovered by the mafter 
of the guildi ^ho brought the afiion^ and the judgment was 
iiffirmedt 

Then the cafe at bar ftood over, and Mr. Evans replied three 
days afterwards, and cited the cafe of Hollings v. Hutigcrford^ HoIlinj|f ». 
Pafcha 3 Geo. i. which was debt upon a by-law for recovery of HungcifoiO* 
a penalty upon a by-law by the chamberlain of Brijtol : the by^ 
law was made under a power they had by their charter, which 
power was to make by-laws^ with penalties to be recovered for 
the ufe of the corporation ; the by-law in this cafe was, that every 
man who (hould be chofen a common-council'man^ if he did not 
appear within fuch a time and take the ofEce upon him, (hould 
forfeit 200/. : the defendant did not attend and take the office 
upon him, fo the a£tion for the penalty was brought by the 
chamberlain. The cafe was argued by. Serjeant Bratitbwaite and 
Mr. Torkci (the prefent Lord Chancellor,} and it was objeded 
by the Serjeant that the chamberlain was ^franger to the corpora^ 
fion^ that he was a flranger to the rights and therefore was a 
Jlranger to the remedy^ for that the right was in the corporation : 
tut Lord Parker C. J. and the court held that the a£iion was 

well 
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well brought, and that camerarius ex vi termini fignifiet thejaure* 
rius of the corporation ; and they declared that he recovered for 
the benefit of the corporation ; and this court will take notice of 
the relation there is between the chamberlain and the corporation^ 
and that he is no Jlranger^ but (as it were) part of the rw^w- 
tion; from hence Mr. Evans concluded that a Aranger cannot 
bring this kind of adion. 

Henley — There is no negative determination in the cafe lift 
cited that they could not have given the penalty to ^Jiranger* . 

Lee C. J.— I think none of the three firfi ohjeBions will hdM, 
and am only doubtful upon the loft. - 

I do not find any inilance of an aAion upon a ty4aw made 
for the recovery of a penalty in the manner (given to zjhratipr) 
as this is ; for this is much the fame as if it had been given tobe 
recovered by a commrn informer. In the cafe of Hollings ?• 
Hungerfordi the force of the objeftion was, that the adion wis 
brought by zjir anger. The anfwcr given to it, and upon which 
the court gave judgment, was, that the chamberlain of Bri/Mim 
not zjlrangery but a known ollicer of the corporation^ their fervant 
and appointee to fue for fuch penalties as the corporation was eo* 
titled to recover. 

There is a right in the corporation in refpcfl: to the cufiom itfcH 
to have the ctiftom adhered to, and they are entitled to damages 
for breach thereof. When they have made a by-law with a pe- 
nalty for the breach thereof^ they have thereby fixed the da- 
mages, which they may lawfully do : but I do not know that by 
any rule of law they can transfer their right of aEiion to zjhraftger^ 
I do not mean to bind myfelf by what 1 have now faidj but thia 
is what 1 think, as at prefent advifed. 

JTng/j/ J.— The only difficulty with me is, that the penalty is 
given to zjlranger. In the cafe of Player v. Archer^ ^ Sid. 105. 
it' appears a by-law was made, whereby a moiety of the penalty 
was given to -njiranger. If they could do that^ why may they 
not give away the whole to a Jlranger ? The chamberlain y 
London is as much z fir anger to the right as any other perfon: 
And where is the unreafonablcncfs of giving the penalty to t 
flratiger? In public laws it is very common, and almoft always 
done: this is a point of gtcat confequence^ ^and therefore re- 
quires further confideration* 

Dennifon ].^I think this ruftom to txdu^e foreigners is jgOo4> 
but that the by-law is a bad one. 

Tic 
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The corporations where thefe ciijloms are, have orrginally a right 
5^0^/^ in themfelves for the breach thereof 5 this was formerly 6 Mod, 21, 
a doabt, but has of late years been folemnly determined in C. B. 
Mich. ^ Geo, 2. h^tv/Qcn the corporation of Co/chefier 2Lnd Sym^oti^ 
which was an a£):ion upon the cafe againit the defendant for exer- 
cifing a trade not being a freeman, contrary to the cujlom^ to the 
damage of the plaintiflF; there is now no doubt but fuch an adion 
will He, and a corporation need not make 2^x1^ by-law to enforce the 
cuftomy becaufe the law gives them an aclion originally. They 
may, indeed, if they pleafe, make a by-law and fix a penalty 
for the breach thereof, but it mud be a penalty to the corporation 
itfelfi and pecuniary, and may be levied by dijirefsy or recovered 
by an aBion of debt 2X the fuit of the corporation ; I am not for 
carrying the right to fuc further than the chamberlain of a cor^ 
poratibn^ as in Hollings v. Hungerford, The cafe at bar goes 
further than carrying it to ^firanger^ for it gives the aQion to 
ffnj perfon whatfoever \tt him live where he will, which is ex- 
tremely inconvenient, for if the plaintiff fhould be nonfuited 
where mufl the defendant find him \ and as there is no precedent 
fcnr fuch a by-law as this is, I am opinion it is bad^ as at prefent 
adviftd. 

Fqfter J.— Thefe exclufive privileges are much abufed 5 I 
have no obje£lion to the cufiom^ nor to the aflignment of the 
breach thereof, but think the lafl objection requires confideration ; 
in the cafe of Hollings v. Hungerford^ the objeBion was founded 
upon this principle! that the a£lion could not be maintained by 
zfiranger; but the anfwer to it was, that the chamberlain was 
not Tijlranger^ but fued for the corporation* s benefit, and the court 
feemed to admit the ftrength of the objeEiion that the aftion could 
not be maintained in the name of a Jlranger. And in the cafe 
of Ellington v. Cheney^ 9 Geo. 2. the Chief Juftice faid that 

an adlion upon a by-law in the name of a Jlranger would not 
lie ; if fuch a by-law as this were to be held good, it would be 
letting loofe all mankind^ and a poor man might have 500 
adions againft him at once, and not know where to find one 
plaintiff. 

This cafe having ftood over for a whole year : the Chief Jujlice 
this term gave judgment, and faid, that although a body politic has 
power, to make a by-law to enforce a penalty for breach of a 
cuftom^ yet they cannot give an aftion (to recover that penalty) 
to 2l Jlranger^ but the corporation themfelves, or fomebody for 
them, (as. the chamberlain in the cafe of the city of London^) muft 
fuc for the fame ; if the law were otherwife it" would be very 
inconvenient, it would be like affigning a chofe en aBion, which 
the policy of the law will not endure. Co. Lit. 214. n. And 
for this reafon the judgment below fer totam curiam was re- 
verfed. 
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inr«sc,wlie- TnEBT upon a bond: the defendant pleaded plene aimmfira^ 
ther material IJ ^^ ^ ^^it plaintiff replied that the defendant had aflets fuffi- 
cient in his hands to fatisfy the damages aforefaid, and thereuponf 
iffue was joined ; and the jury found a verdift for the plaintttf 
that the defendant had 300 /• affets in his^ hands not adminii!« 
tered. 

Mr. Whitaher moved In arreft of judgment, that this is an 
}mmaterial ijfue^ for it ought to have been whether the defendant 
had fufficient to latisfy the debt and damages. 

Mr. Ford e contra'^The word damages Is only furplufage% and 
i>y leaving it out the iffue will be a fenfible material ifftte^ vnk 
whether the defendant had fufficient to fattsfy^ &c. and of that 
opinion was the vthoU court. Judgment for the plaintiff. 

Bagfliaw verfus Spencen In Chancery. 
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nER Lord Hardwicle^A court of equity is fometimesobligpl 
w..,v -•^- ^^ depart from the words of a will in order to dixeSt a cm* 

veyancc Veyatice to be made which will anfwer the intention of the teftator< 
agreeable to 1'he word ijfue in a Hvill is a word of limitation^ but in a deed is 
ln«ntio«" ' always a word oi purcbafe. Heirs of the body in a vhU arc not 
and depart alwavs words of limitation, but^may be often taken as words of 
fiom the purchafe, in order to fulfil the tcftator*s intention. 

words of a 

of a tnift There is a difference between a trujl which by the words of a 

eiectttory. ^,7/ is executed, and a trufi which is only executory / as a dtwjt to 
^, iSe. '^ ^^^ ^^^ heirs, upon truJl to convey to B. and the heirs of hit 
body, is a trufi executory, and this court will make heirs of the hoif 
words of purchafe ; but a devife to A. and bis heirs in trufi for JB. 
and the heirs of his body is a trufi executed, and JS. will have an 
eltate-tail ; and this court has greater right to interfere m the 
one cafe than the other. As all trufis in notion of law were 
executory before tlicfiatute ofufes, which has executed many o£ 
them, which are thereby become legal eftates, and wherewith 
this court does not interfere, therefore tn order to bring s^ tn^ 
ykithin the jurifdi^ion of this court it muft be executory; hot 
where a trufi is executed, the teftator has kft nothing for a ccvC 
of equity to do. 
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Rex verfus Dn Purnell, Vice-Chancellor of Oxford. 

A RULE t6 flicw caufc why the AttorneyJ^eneral^ or Solicitorf Vpon an in*. 
or jigent on the behalf of the crown, Ihould not have liberty Jj™JJ!^.*'' 
to infpeA the public books, records, and archives of the univer- ney-^enml 
fity of Oxford^ and to take copies thereof, was obtained laft agalnftthe 
term, upon the motion of Mr. Attorney-General, Sir John Strange, ^[{|^*Sxl 
and Mr, Solicitor-General ; and now Mr. lyUbraham, Mr. Henley, fbrdfora 
Mr. Ford, Mr. Evans, and Mr. Moreton, (hewed caufe on behalf mifdem». 
of the defendant j and firft they obje£ted that the rule obtained ^^^ ^^* 
was too large and general, whereupon Mr. Attorney narrowed crown (hail 
it, and acquainted the court that all they wanted was to take a ""' mfpea 
copy of the ftatutes of the univerfity, which are kept by a proper ^ archrS 
officer called Cuftos Archivorum of the univerfity, whereby it of the uni- 
would appear what was the duty of the Vice -Chancellor, verety. 

Counfel for t^e defendant— This is an information exhibited 
by the Attorney-General virtute officii againft the defendant for a 
mifdemeanor and mifbehaviour in the negledl of his duty, both 
as vice-chancellor and zjujlice of peace of the univerfity ; and what No man U 
is now prayed on behalf of the crown is contrary to a well-known '*®""^ *^ 
maxim of law, that no man is obliged to accufe himfelf, and more f^, 
cfpecially in a criminal profecution, as this is. Dodor Purnell, 
a fingle member of the univerfity, is profecuted in a criminal 
matter ; the like rule might as well be prayed in the cafe of an 
indiAment of any other member or fcholar ; or if any one citizen 
of London was profecuted, the like rule niight as well be prayed 
to infpe£k the books, papers, and archives of the city, which 
no young gentleman who attends this bar will be fo weak as to 
inove. 

But fuppofe the crown, as founder, has a right to vifit the 
univerfity, that Is a reafon for this court not to interpofe, becaufe 
diere would be another plain method of proceeding. 

The 
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The cafe of Crew v. Blackburn was a qtd tarn againft the de- 
fendant, as a clerk in xixii poft-office, for a penalty of 50/. for in^ 
terfering in the ele£lion of a member to ferve in parliament: a 
motion was made by the plaintiff for leaTe to infpedi the books 
of the poft-ojpcei alledging that thofe books were toaching the 
public revenue, in which every fubje^ hji^ 4 fight ^nd intereit ; 
but the court refufed to grant the motion, and confined them- 
fclvcs to thisy viz, that the quedion in the caufe not concerning 
any tranfadlion in the pofi^-officty (for which tranfaflions only 
thofe books are kept,) denied to grant the rule. So alfo in the 
cafe of Benfon v. Fort in the laft term, which was an a£lion on 
a policy of infurance ; the defendant applied for a rule to infpeft 
the books of the cujlom^hotife^ (intending to controvert the plain- 
tiff's intereft,) alledging that thofe books were of a public na- 
ture, wherein every fubje£l was interefted, as he had paid duties 
to the crown, and entered merchandizes in thofe books; but 
becaufe the queftion in the caufe depending was not touching 
the fubjedl-mattcr contained in the books, .the court refufed to 
grant the rule. 

The cafe cited by Mr. Attorney y of the King v. Berkingy 7 Geo. I. 
was an indiftment for following a trade not having ferved fevcn 
years as an apprentice, which was removed here by certiorari^ 
and a rule was made to infpeft the books and records of the coort 
or corporation where the indiftment was found 5 this is not at 
all like the cafe at bar, for it was nothing more tH.in what the 
party had a right to, as well as every fubjeft in the kingdom has 
a right to fee any public record, as an indiftment //• 

Thefe rules of infpeftion, in the cafes of r^/j?Ao/^/, corporations^ 
books of the cujloms^ &c. are never granted but only where cjvil 
rights are depending, and by which the very thing in queftion 
depends, and mud be determined. Doflor Wejl was profecuted 
for praftifmg phyfic not being a member of the college of phjfi' 
ciansj nor having a licence, nor being a graduate of either uni- 
verfity; he moved for leave to infpeft the books of the college of 
phyficianSf upon an imagination that he might find fome entry 
therein in his favour ; but the court refufed to grant the rule, 
and faid that the dodor had no right to fee the books, he not 
being a mfember of the college. 

Rex V. Lee^ Mich, 17 Geo, 2. was an information againft £« 
and another overfeer of Wind/or^ for taking upon them to make 
a rate without the concurrence bf the churchwardens s a rule for 
the infpcfting of the books and papers of the pari(h was made 
MolxitG fubjtlentioy and a rule fpr an attachmept, unlefs caiifc 
was made, for difobeying the rule j upoji (hewing caufe ?igainft 
the attachment, the court faid the rule to infpe'iS; the parifi)-' 
books ought not to have been made, becaufe it was obliging the 

defendants 
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defendants to produce evidence againft themfelresj and dif- 
chargcd the rule for an attachment j and the maxima «* that no 
*' man Jhall be hpund to accufe himfelf^* has always been fo reli- 
gioufly adhered to, that in the cafe ©f a witnefs, if any queftion 
be put to him which may affed liimfelf he (hali not anfwer 
thereto, although poflibly his anfwer might do complete Juftice 
between the parties, fo that the law will rather fufFer a particu* 
lar injuftice, than break through this maxim, which would be 
fo generally inconvenient* Many other cafes might be cited, as 
2 Lord Raym. 927. The ^icen v. Mtad* Bradjbavf v. Haffel* 
'wood. Same v. Phillips*, 

Suppoflng the defefndant has thefe ftatutes in his cuAody, he 
is only a truftee for the corporation, and whatever crime he may 
have been guilty of, that cannot afie£k the univerfity j and if the 
crown IS the vifitor, the application muft be to the Chancellor 
of England^ and not to this court ; and if this court was to make, 
this rule abfolute, it will (inftead of doing juftice) lay a foun- 
dation for^fomething like an inquifition ofjlate^ for this court fits 
to hear evidence, not to furni/b it, 

Mr. Attorney and the eounfilfor the cronon in reply infifted, that 
the public juftice of the nation was concerned, that the crown 
gave the ftatutes '^rhereby the vice-chancellor was to govern ., 

himfelf and be governed, that the king had a rightto fee them, 
diat it might be known and feen whether he had fo done. 

The court took two days to confider^ and then the Chief 
Juftice delivered the opinion of the whole court, 

Lee C, J.-^We are all of opinion that we cannot make this 
rule abfolute, and foutid that opinion upon former cafes, but 
think this is a much ftronger cafe than any of them* The only 
<Safe cited for the king upon the motion for this rule was Rex v* 
Berkett or' Berking^ which was ati indi£titient for exercifing a 
tirade not having ferved an apptenticefhip ; application was made 
that the profecutor might be named ; the court could not do that^. 
but faid, << You may have a rule to take a copy of the record, 
*' and then you will fee upon the backfide of the indi£lment 
** who the profecutor is ;" they had certainly a right to a copy 
of the record below, and if refufcd, this court would have 
granted a rule, but this is not to the prefent purpofe. 

The cafe to the prefent point is 2 Ld. Raym. 927. The ^een 
V. Mead^ 2 Jnna, where the reafdn given for refufing the rUlc 
was the maxim mentioned at the bar, " That no man is bound to 
«« accufe himfelf J* Another ftrong cafe was in this courts Trin. 
1 7 Car 18 Geo. 2. J^ V. Cornelius of Ipfwich. An information 

Vol. I. R wa$ 
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was filed againft him and another' pflicc of peace for exa£lii% 
money from perfons for licenfing akhoufes; it was moved by - 
the proiecutor for leave to tnfped^ the corporationrhooks ; a rule 
was made to (hew caufe in the ufual terms to iofpe£t the paper s, 
books, and records of the corporation ; and upon (hewinfi^ caufe 
it was very ftrongly debated on both fides, by. Sir John Strange 
and Sir Richard Lloyd^ and all the cafes cit^ then that have 
been now cit^dj before the reft of my brethren (myfelf abfent), 
time was taken to confider, and I had a confevience with my 
brothersi and we all agreed the rule could not be granted, be^ 
caufe it was a criminal proceeding, and that the motion was ta 
make the defendants furnifh evidence againft themfelvcs; the 
prefent cafe is rather ftronger, becauie it is a profeculion for a 
cnime of a more public nature, for ufilefs it h^fuch, this court has 
no juriiHifliQn. And thi& is^ unlike a quo tvarrantOy for that is 
a right granted by the crown, and the. public books and records 
are the proper evidence oa both fides. Rule difchar^ed* 

Stork ver/us Herbert an<} Eytpn^ 5. R. 

rr«aic8. A LATITAT was fued out againft ^ t^^^a d^fe«49f9H» (n^ 
JdecUriri**^ ^ntly, which was returoabl? the fccpnd r^turu of tk^e 1^ 
la^^if^,^ tcim J the defendant JByfon ooly was (erved wi^ % copy tbeieof 
before, the r«tura of the wril:, and a di^claratipi^ was deliveiced tQ 
him in an a£tiQn againii^^/^ thQ 4i?fr;nciad|t|i» a3 of Micka^mfif. 
term laft j then an alias capias iflued, wherein both the defend- 
ants were named^ returnable the firft return of th^ pr^fent term, 
which was duly fcrved upon the Qtjier defendant Hsrberty whft 
filed common bail of this term, and then a declaration was alio 
delivered to him intitled of laft term, in the fame a^U^o.^gaioft 
both the defendants, and,upon the 6rft day of this tcnrm a soIq t^ 
plead againft bath jointly was giten, they having htb filed Wl. 
before the rule was given, viz* Eyton o£ laft term aad< IMa^ 
of this V and now it was x^ov.ed to fet afidq the proceedings foil 
an irregularity in delivering a declaration to one defeod^t in a»: 
a£iioa againft twOf when one was only ferved with proce(s sod 
in count. But per curiam — ^The irregularity is. only a mUfokff,. 
and the plaintiff may amend his deciara^ioti by imitling it of 
t)iis term ; and defendants took nothing by the motion. 
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Goldfwortfey verfus Southcott* B. R. 

^♦^HE defendant djed after iriterlocntory judgment figiied^ aftd Where a de- 
-■• after a writ of inqmry executed and damages afleffcd, but- |["//jj\^fj' 
before the return thereof, or final judgment was entered, and of inquiry 
thereupon the plaintiff fued out ay^/W^rwagainfttheexecutot executed and 
of the defendant, to (hew caufe why a new writ of inquiry of ^^t^^^^^^g, 
damages fhould not be ^wairded and new damages afiefled and of, tho fci. ' 
be recovered ; and now Mr. Hujly moved to quafii the fdre/a* f»* «§iJnft 
aas, becaufe it did not ftate the fituatlon of the caufe at the ^'"be^to' 
inftant of the defendant's death ; for damages were at that time fhtw eaufe 
tfflfefied, and the fcffe facias ought to h;^vc been to fliew caufe w*»y tl>« *»- 
. why the damages aflfeffed by th^ j«ry fliould not be adjudged to SfltwIdDot 
the plaintiff, isft. znd of that opinion was the court, and quafhed be recovered. , 
the fcire facias s Denmfon ]. ctttA Spencer Compisn v. Leeds^ iSalk,ii5. 
13 Geo. 1. C, R, whcfc the form of this kind oif cite facias wa» ^.' ^^^' 
fettled on a demurrer, vi%. that it mu ft be to fliew caufe why 
the damages affeffed by the jury fhould not be recovered, and 
&id. he heard the argument in mat cafe* 

JParfons verfus Lanoe* In Chancery, 28 Jafiuafj^* 

I^OLONEL Lame J an officer in the army, being about to go Te&itflrd«^ 
^ to Ireloftdf in July 1732 made his will, wherein he exprefles ▼i^&ti^ 
himfelf thus, vi%. «< 1 make my will in rilanner following ; firft, J^ JgjJjJ** 
*' In cafe I die before I return from my prefent journey to Ire- fi^Mnir«Ua(4 
** land^ 1 order that my houfe at Pdrley^hill and all the furniture ^" «ftf«» 
*' be fold as foon after my deceafe as conveniently may be, then ^^ j^^^* 
** charges the fame with his debts and funerals, and gives 1000 /• return, «d4 . 
•^ to be paid out of the money arifing by fuch falc to Theophilus ^ »*. 
'* jB. and other legacies, and after payment of his debts and fo^iThl U9 
** legacies, gives the refidue to his ivife and her heirs for e^rer, keeping at 
'* aikl makes her and Ingram^ and the plaintiff Parfons^ cxc- ^'« <*«**» »' 

*«CUtOrs" r y i was only a 

(;uK»r« , cofttingent 

deTifeysmd 

Soon after the making of his will the teftator went to trelatid^ 'Ske^O. 
continued there for fome time, and then returned to England: 
at the time of making his will and going to Irelatid he had no 
children j after ?he returned he had two by his wife, a fon and 
a daughter, and lived till 1738, when He died. 

It appears in the caufe that the teftator kept the will by him, 
that he made no other will, and that it was found in his keeping 
at his death, and has been proved in the fpiritual court ; and 
liow this bill is brttug(ht for tht looo /., to have the teal' eltate 
fold, arfd tof havT riferfbrtna^cer of acctotratl dfntettd itito for thfe 

Ra falc 



144 Hilary Term, 22 G^o. 11. 174^* 

(ale thereof to Mr. Walker; the widow and executors, Mf# 
Walker^ and the fon and heir of the teilator, are made 
parties. 

' Lord Chancellor— Two qucftions have been made, i/. Whe- 
ther this be not a contingent difpofition ; 2dy Whether the tcf- 
tator*s returning from Irelandy living afterwards with hi* wife 
till 1738, and having two children, without ever repoblifliing 
his will, (hall not amount to a revocation thereof, not with (land- 
• Swinbvme. ing the evidence of his keeping it by him \ and as to the fird 
Coaditioo. point, I am of opinion that this is a contingent difpofition, and 
depended upon his not returning from Ireland; and therefore I 
. Aall give no opinion whether the great alteration in the teftator's 
family amounts to a revocation } there isa great difference fince 
the (latute of frauda, between what would amount to a revoca- 
tion of a will of lands and of a perfonal eftate ; for as to lands, 
that (latute prevents /»// other wajs of revoking a will except thoje 
therein mentioned. Difmiffcd tlte bill without cofts% 



Rex verfus Brough, Efq. Mayor of Hedoh. B. R» 

informition jNFORMATION in nature of a quo luarranto againft the dc- 

in nature of J fcndantto (hcw by what authority he exercifjsd the office of 

ranro} de-' niayor of the town of Hedon in the county of Tork ,• the defendant 

foidtet pleads that at the time of exhibiting the information he was a 

mdcman * ^^w/Z^w/x// and not an efquire, ahfque hoc that he was an ejqim, 

apdnot an I" lalt trinity term Sir Thotnas Bootle moved to fet this plea afidc 

cAfttire, thia as f sivolous, and only pleaded to guin time, and to prevent the 

caufif ihU hiformation from being tried at the next alhzes, for that the de-*^ 

kind of pro. fendant by his office of mayor appeared to be an efquire ; be&des, 

c«edii»g IB informations in nature of quo warrantors are not within the Jla- 

SJeflhUniteof M^of^^^' S- of .additions : the court were ftrongly inclined to 

«rfdiuoB8. fet the plea afide upon motion, and faid they had no doubt but 

it was bad, but as it was a new cafe, they could iM)t fet it afidc 

uJ)on motion ; but that after it has been once determined to be 

bad upon a demurrer, they would from thenceforth fet it afidc 

upop motion ; therefore a demurrer was afterwards put in to 

this plea, which came on to be argued this term. 

Serjeant B^otle pro Rege — ^The plea is bad, bccaufc the (latute 
of additions only extends to a£tions perfonal, appeals, and in- 
didlments wherein procefs to the outlawry lies, and not to iii- 
formatious in nature of quo warranto^ s^ wherein there is no ori» 
ginal writ, nor will procefs to the outlawry lie. 

But fuppofe this cafe be within the (latute of additions, yet 
the plea is bad, fojr the addition of efquire is as well as gendc- 

. man*, 
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man ; the king's ferjcant of the kitchin is an- efquire^ and yet he 
may be fued by the addition of cooke^ efquire^ or genilemanj and 
all degrees below knight^ are names of worjbip only. TheoL 
Dig, 57, p. 6. The plea is alfo bad in point oiform^ for it ought 
to conclude et hoc. paratus eft verificare^ and not with a traverfe. 
Rjji. 108. ' ' ' 

Mr. Nares i contra — It having never been determined whether 
thefe kind of informations arc civil or criminal fuits, I am at 
iih^erty to fay they may be confidercd as criminal^ and iifoy pro- 
cefs to the outlawry lies. Salk, 27^' which brings tbis within 
the (latute of additions, I admit a man may be an e/quire by his 
office, but no part of our plea admits the defendant to be mayor i 
there is certainly a difference between an efquire and a gentleman^ 
infomuch that tnc court of C. B. HiL 14 Geo. 2. between Mefir 
V. Molyneuxy in a motion for tl procedendo^ an affidavit was pro- 
duced, wherein a perfon named therein ^^^//plM^l;l appearing to 
be a harrifler^ the court would not permit the affidavit to be rcad^ 
becaufe a barrifer is ah efquire by his office or profeffioa. 

As to the objeflion to the iraverfe^ that is only furplufage, and 
there are many cafes where a denial and traverfe are the fame 
thing, Lambert y. Stroivther^ HiL i/^Geo. 2. C J?, the defend* 
ant pleaded liberum tenemenium ; the plaintiff replied it was his 
freehold and not the freehold of the defendant^ aod this waS held 
good without a traverfe* 

l^e G. J.-«-There never was any procefs to the outlawry upon 
an information in nature of a quo warranto^ which is not like a * 

quo warranto by original writ, which was in ufe before this man- 
ner of proceeding ; th^Jiafute of additions is to be taken ftridly, 
a Injl, 670. and orrly (S^jtends to cafes where procefs of outlawry 
lies. Cro. Eli%. 148. l«ord Dacreis cafe ; — I (hall nothing as 
to the manner of pleading, becaufe I am of opinion this cafe is 
jpot within the (latute of additions. J«^dgqient .b^ the ly^io}^ 
court, that the defendant refpon^mt ou/Ur. 

Wightman verfus Thompfon^ 

MOTION to change the venue upon the CQmmon affidavit, ^«w* 
after an order of a judge for time to plead upon pleading ^^JjJJgJf 
iffuably and taking (hort notice of trial for the fitting within order to take 
^crnj in MiddUfexy the court changed the venue. n^<» «f 
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TomUn, Spii^fleri by her Gu4rdiao9 vcrfus BrockeSf 

ACTION upoii the c^^ upon a promife of marriage i Mr, 
JFfl/fr movect on tb^ behsUf q{ the defendant that the plaixh 
tiff's attorney migbt i>e (^liged to give notice tp the defendant's 
attorney of the place of the guardian's abode^ upon an affidavit 
that the defendant did know where the guardian lived, but had 
beard he was a man of mean circumftanc^s, Per curiam —This 
was graqtedj and is oftea 4mc in the cafe^ of qui tam and 

^iffUltS. 



[ ^47 ] 



TRINITY TERM, 

22 & 23 Geo. 11. 1749. ' 



Dore vtf/y&/ Geary. la Chancery^ June 12. 

A FEME covert being cfititled to roo/. Bdnkjfock as admini* Fbne^onkt 

ftratrix to her late mother Mary Dow/e^ and to 600 /. Bant ■••"ftiorijc 

J^&ck as executrix tcwherlate unch William FJetcber^ her hufband S^i^* 

4n February 4, 1 743, ittade his will, and thereby devifed to his tfix coB. if 

•wife all that 700 /. India Jhch which he was entitled to, interefted ^^^^ ^ 

in, or pofleffed of, to difpofe of as flic fliould think fit. At the J^* ^|^ 

time of making his will, the hufband had no ftock at all in any buibandde- 

of the funds, .but foon afterwards his wife transferred to him the '^'^^^^ h« 

700/. Bankjlock which (he was entitled to as :^forefaid, and the ft^'iwch 

fame flood in his name at the time of his death, which happened be is ioter. 

ibon afterward : the hufband alfo before his marriage gave a **?*,J3' * 

bond in 1731, that he would leave her 500/. The wife Toon ^^J^ 

after died, having made her will, and appointed plaihtiflFher re- making bit 

fiduary legatee, under which claim the plaintiff has brought hi$ ^'" J** 

J)ill for the 700 /. Bankjloci. to bSnTtht 



It appears in proof that the huihnnd had no India Jtoch^ nor 
any flock at all, at the tin^e of making his will} that the wife's 
mother or uncle owed no debts. 

Per Lord Chancellor —The hufband before the ftock was 
transferred to him had an intcrefl therein, and though he had 
not fuch an interefl as he could have transferred without fai^ 
?vife, yet that will make no difference, for the mother and uncle 
owed no debts, idly^ The defcription of the thing is only a 
mere miflakc, for it is plain the hufband meant the Bankjhck^ 
becaufe it agrees with the fum : add there are many cafes of the 
like kind, where the names of the devifecs and defcriptions of 
the things devifed have been miflaken, and yet (when the tefU^ 
tor's meaning and intention is plain) have been held good; as 
mrhcre a man gives his fflack hotfe and has only a nuhite horfe^ the 
Vibite horfe (hall pafs : ib^alfo where a legatee's chtiftian and fnr-r 

^4 name 
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name are both mi(laken» as in Beaumont y. Fell^ 2 P. Wms. I4i» 
So in RoiL Abr. 614. p 4. a man devifed lands infucb aplace^ 
he had no lands but only tithes there^ :which pafled. Suppofe 
thehuftand had afligned his intereft in the ftock before his wife 
transferred it to him, it ^vould have been good, like the cafe 
where thehufb^d difpofes ot bis wife's term foF yeafd. Befides, 
I am of opinion that tHe hufband was bound to provide for hij» 
wifc^ which ftrengthens this c^ifcr Decreed for the plaintiff 

Cbitty's Cafe, B. R. 

The k ing's x^ HlTTT was Committed to the Fleet by the court of Exchequer 
^^^^^\ k*"*' ^^^ ^ contempt in not paying the fum of 1700 /. a debt due 
thcExchc. ^o the crown, and was now brought into this court by his bail 
qucT to the by virtue of ^ habeas corpus^ s^nd by them furrendered to the 
V^^ h mto "^^^^^^ '" difcharge of themfelvts' in a caufe depending here^ 
b'^fu by whereupon Mr. Attorney^General moved for a rule to remand 

;iiai»«ai cor- him to thc Fleet; but per curia nt'-^Yow mud Wmg zn hiAtat 
iiua anJ fur- ^«;./,^,j ixom the Exchequer, and the marfhal Ihall now return it 
difcbar^e of to that court, who may then recommit Cpttty to the Fleet : 9nd 

ihiifbaii^m^y this has been often done both in civil caqfes between fubje£tS| 
^4^n"rihc ^"^ ^" criminal caufes at the fuit of the crown. 

i'ieet by au habeas corpus from the Excheqaer. 

The Duke of Bedford veffus Alcock. B, R. 

Joint cpant* A CTION of debt for an amercement in a court leet ; the dc* 
Debt utir deration fets forth, th?t the duke is feifed of the manor of 
an imercr- 5^« Giles in the Fields y BlMni/bury^ and that there is a cuftoni within 
ment in ihe the mauor iox^ftx alcrcoijuers tp be appointed by the Jltvjardi 
^^' ^'n^'^' ^^2t they, or the major part of them, ought to view, fearch into, 
VreiVntment and wcigh all tlie loaves of bread within thc. manor not exceed- 
by live a!c- ing three-penny loaves, or h.ilf-(juartcm loaves, to fee whether 
conncrs,and ^|^g f^^^ ^^ ^f ^^^^ weight ; that they are to prcfcnt every fuch 

upon a mu- ,, iri i-ri • i , , '^ , , iV. 

tuatu5 may baker v;hole bread is found warlting in its due weight, and that 

be joined ia if any baker hinders thofe ale-connen from fearching and weigh- 

laion^** ing his bread, after requefl and refufal they may prefent fuch 

• ' baker at the next court-leet : that the defendant AlcochGH the 15th 

of April 1 746, was an inhabitant and baker within the manor, 

and that at a courtrlect held the 15th of April 1746, fix ak-conners 

were appointed and fworn in order to fearch and prefent as 

aforefaid ; that five of thefc ale-conners on the 17th of June 1746 

perambulated the manor, and went to the houfeof the defendant 

to weigh his bread, and that the defendant refufed to permit 

them to weigh it : that therefore at the next courtrlcet they pre- 

fcnted the defendant to the court, who amerced him, which 

ifmercement was then affeered by three affeerors to ihirtj^mne ftri^ 

Sfigs, to be paid to the fi^inu^ the lord of the manorj whereby 

fin attion accrued, 

Vp9 
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The fecond count in the declaration fcts out another cuftom, 
that at every Eajler courUUet in this manor a jury is appointed to 
feareh and weigh the bread of all bakers in the manor that are 
above the price of three-penny loaves ; that the jury perambu- 
lated the manor in order to feareh and weigh bread, (^c. \ that 
the baker the defendant refufed to permit this jury, which con<- 
Cfted of 3 1 perfons, to vjrcigh his large bread, or to view it, 
therefore they prefented the defendant to the leet, which^iw^rr/rf 
him, which amercement-'wz^ affeered to 39/., by which an a£lion 
accrued to the plaintiff. The third and laft count is upon a ww- 
tuattis for 22 ihillingSi making up the whole demand in the de- 
claration, which is of a plea of debt that the defendant may reui* 
der to the plaintiff ^ /• which he owes to, and unjuftly detains 
from hini, ^c. 

There is a gerlcral demurrer to the declaration, and a joinder 
in- demurrer. This cafe was argued by Serjeant Wynne for the 
defendant, and Serjeant Booth for the plaintiff, in Trinity term 
iaft. 

Serjeant Wynne for the defendant— The cuftom for^^ perfona ' 
(o prefent is bad, becaufe it could never have anv legal com- 
mencement, being againft a well-known principle or the common 
l^w, which requires that all offences fliould be prefented by a 
jury oi twelve men at the leaft. 1 Ro. Ahr. 564. pL 17. Cro. 
Car. 259. S, C. Cro. EUz. 6$i\. i Sid. 233. 

The cuftom is alfo bad in another refpeft ; it is laid, that if 
any baker refufes, to let thefe ale^conners weigh and feareh his 
bjread, they arc to prefent him: I fay this is bad, becaufe the 
court'leet has no fuch power out of courts fo cannot delegate thefc 
ale-conners / they mzjfine and imprifon for offences in court, but 
Jhave no conufance of matters out of court* 

It is alfo laid, that if any bread be found wanting in the ajft%e 
they mzy prefent y &c. It is certain thfe affixe of bread varies very 
often, and it ought to have been fpecified what was the eiffi%e q£ 
bread at this time; in 2 Salk. 687. Rex v. Flint, an indid:ment 
for felling bread too light was held bad by Holt tsf cur., becaufe 
it was not laid what was the due weight, or how much was > 
panting : befides, the offence of making bread too light is a new 
' offence, made fo by ftatute, and therefore there could be nafuoh 
cuftom as is laid. 

It does not appear by the declaration where thp court-leet was 
held, nor is it faid in whatfum the defendant was amerced, but 
only that he was amerced, and that amercement was affeered s it 
pUght to have fliewn ho>y n^uph the amercement was *• Hoh. 1 29. • Stlk. 56. 

|t contra. 
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Qucre the It may bc queftiont^ whether the lord be ^titled to the 
ca?c Winter amercements^ for the crown may grant a Z^/^. and reserve the 
HU^and*' amerciments^ and if the lord be entitled, it may bc a queftion who* 
£aft.8G.t. ther an.adlon will lie: I admit he may diftrain, and that an 
debt for an adtion will He for an (amercement in a cwrt-banm^ but I do not 
ITsttJ^' know that it will in a rwr/./^^/, 

caurt cured 

atrer a vcr- The mutuatus Cannot be joined with the two ^rft counts, bc-r 
^ caufe it is matter in pais^ and the other counts depend upon the 

. records of the court^eft; and it appeal's the leet adjourned, which 
it could not do, 

Serjeant Booth for the plaintiff— The courtAeet has original jo* 
rifcUdion as to the ajjii.e of bread, and if there wa$ nbt fome ws^ 
to force bakers to permit the proper officers appointed by the 
court to view their bread,^ the jurifdi£lion would be nugatory* 
Kitch. 12. /. 26. Aleconner is an officer of the fe/, and by lus 
path in Kitch, 46. 3. he is to fee that bread fold from time to 
time be of due weight. And by the ftatute 8 Anna^ r. 18. the 
rights of lords of Uets are favcd as to ajjize of bread. 

It is obje£led, that it is not averred ^vhat the ^^zd of bread 
l^as at the time of the prefentment \ to this it is anfwered, it Vk 
Dot neceiTary, for the cuflonl is to fee it be of due weight. 

It is alfo objefted, that it is not faid luhtre the court-leet was 
held ; to this I anfwer, that it is alledged to be holden within 
the manor^ and there is no occ^^fion to fay at what houfs or 

It i$ further objefted to the amercexnenty that it is not faid vihai 
Jum\ to this I 8alk. 56. is an anfwer. And iA Mich^ 3 (j<o. i. 
B. R* Stevens y. Howard^ in debt for an amercement in the court 
of the Dean and Chapter of Wefiminjler this objeftion was takcii| 
that it wa$ not faid how much the amercemeiit was, only that the 
party was amercedy which was ajfeered to fp much, and the obr 
jc^ion wais over-ru|ed. 

I admit there may be a grant of a leet^ and th^Jines and aperct* , 
fnents referved to the crown, but the court will not prefume thisi 
it mud be (hewn on the other (ide ; the Iprd is prima facie en- 
titled to the amcrpement and to this adiqn, and the books axe 
full of precedents to this purpofe. 

In the cafe of Wicker and Norrisj there was a cuftom that the 
jurv might adjourn in the het^ and Lord Hqrci'wich thought the 
cuftom good. 
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It is objeAed, the mutuatus cannot be joiaed ; if fo» this (:oiftt 
will have no jurifdidion for fttnercetnenti undfsr 40 {hillings. 

Lefi C. J.'^jffeb. Uji^. (cited) b^ been often denied to be 
Jaw* 

This cafe was argued the fecond time by Mr. Jodrelltot the 
defendant^ and Mr. Ford for the duke, in Hilary term laft, 

Mr. Jodrelliox the defendant— The ceurt^eet is derived out of 
the torttj and is a kind of infirior torn granted to lords of manors, ' 
who otherwife were formerly obliged to appear at xYitJberiff's 
torn^ and as the jury in the torn were of the very eifence of that 
court, fo they mud likewife be in the leet which is diprived out of 
the Urn^ 2 Inft^ 71, ya. and therefore it is contrary to law for 
j&f juror$ to prefent oftences in the leet^ 

The ftatute of 05^^^. 2. c. 13. was made to prevent iherife 
in their torns from fining without a jury of twelve men at Icaft, 
and it extends to prefentments in the leet, as Lord Cake in 2 Injf. 
3.38. exprefsly fays, and that this ftatute of We/lm. is only de- 
claratory i^f what was (before) the common law, for there is no 
faying oAny cuftoms in the ttatute. If this cuftom to prefent 
by Jix jurors was in this £ourt4eet before the fiatute, it is now 
siboUfhed by the ftatute ; if this leet was taken out of the torn 
|ince the ftatute, this cuftom is bad> being contrary to it. The 
Jleward and jury conftitute the leet^ for without thefe it cannot 
.cxift ; thcjury is to prefent, and the court to punifti, and a cuftoni 
to take away the office of a Jud^e and jury of twelve men is againft 
Jaw, 

The offence for which the defendant is amerced is not within 
the jurifdi£tion of the leet^ for if it was, what occafion was there 
for the ftatute 8 Ann. c, 1 8. which gives power to pftices of 
the peace to enter bakers^ (hops and weigh their bread ; like the 
ftatute which gives the like power to infped apothecaries'' (hops ? 
^nd this power giveii\ by ftatute is what never could exift at 
common law, for no mah could enter another man's houfe ; and 
if the defendant be obliged to permit his bread to be weighed in 
}iig houfe, it would be for him to find evidence againft himfelf. 
I admit they have power to perambulate the het^ and may buy the 
ikfendant's bread, and if the fame be under due weight may 
oonvidt him in the leet by a proper jury ; but this cuftom to enter 
a man's houfe, in the manner it is laid, is very inconvenient, and 
Ittconfiftent with the liberty of the fubjed. 

]?ord for the plaintiff'-^C(7»r/j leet have been time out of mindj^ 
^i' \% sippe^rs,by bur moft apcknt ftatutes ths^( they have had 

jurifdidioi^ 
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jurifdiQton of almoft all offences againft the public* Stat, 
51 f/. 3. dipane isf cervifta, 

I admit that a prefentment h^ fix jurors in the torn would be 
bad, but it does not from thence follow that it would- be {bin 
the Ufty for the words in Weflm. 2. r. 13. etfic ohfervetur ieqiMh 
lihn balivo libertaiis does not include the fteward of the leet. Co. 
2 InJ. 388^ 

} Leon. 7,8. The only true ftandard and criterion of a court-/f^ is the cuf- 
Kciiw. 148. jQflfj and ufage of the place. Keilw. 140. i Ro. Abr.p. 1 1, 12. 
Hard. 56. Lane ^5, 56. Cart. 177. And where the cuftom 
only extends to affcft the perfin by a jury oifix perfons^ that may 
^- P«- be good, but if the freehold be concerned there muft be a jury 
Cro.Ei». of twelvi. The prefcntment hjfix jurors is not concluGyei tte 
885. party who thinks himfelf aggrieved may hare a replevin. Cn. 

2R0. Rep. y^^ ^gj^ Thzt an aftion of debt lies for an amercement in the 
s^k. 107. itet. Raft. 151. OW Book of Entries 63. *. Cr^. Jac. 58?. 
c«rtb. Mat- i Brown.Ent. 154. 168, 169, 170, 171. That debt for an jmww- 
CM^'reuif. ^^''^ *"^ ^ mutuatuj may be joined. 2 Brown. Ent. 83, 84. 
13. 

Judgment of This term Lee C. J. gave judgment of the court for the 
the couif. plaintiff. 

Lee C. J. — There are three counts in the declaration to which 
there is a general demurrer ; fo that if any one of the counts in 
the declaration be good, judgment muft be for the plaintiffi if 
If one count fm;h count can be properly joined with the other two: andwc 
tionbrood •^*'^ all of opinion that the count upon a mutuatus.h %ooA% and 
though all may be joined with debt for an amercement in a court-leet^ and that 
fc*d "h ^* *^^y ^^^ ^^' adions of different kinds : the whole three counts 
fliVibcJudg-* ^^^ ^^^ ^ ^^^ created by different means, but all upon contrafts*, 
went for the the tivo firji upon implied contrn&s in law, and the mutuatusxifon 
plaintiff up- ^^^ expre/s contra^ t and the true way to judge of this matter is 
demumTto ^^'-^j ^^^^ whenever the fame procefs and judgment arc in two 
the wh.ic. counts, thcy may be joined ; othcrwife they cannot. The fr^ 
Vide part 2. ^^ ^^^ judgments in all the three counts are the fame, and they 
arc very fimilar •, for as debt on an amercement cannot be main- 
tained aguinil ah executor, fo neither can debt upon a mutuatus be 
PJowd. iSa. maintained againft an executor, becaufe ivageroflaw lies in both, 
* S/ade*s cafe, 4 Rep. 93, 1 Fent. 366. debt on a judgment and a 

mutuatus may be joined ; fo may debt on a bond and a mutuatMSf 
although there be different pleas required, becaufe there is die 
Jame procefs and judgment. Debt and det'mue may be joined. Br9* 
Joinder in J^ion^ pi, 97. In 2 Salk. 77a, is a precedent of a 
record, which was error from the C. B. argued by Serjeant 
Chefljyre and Stx]t^vii^ Pengelly^ in an a£^ion of debt on ah amerce^ 
^lent in a court-leet and ^ mutuatus ioined| but it was opt objeded 

that 
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that they might not be well joined ; and therefore as the mutua* 
tus in this cafe is a good count, and may be joined, we mud gire 
judgment for the plaintiff, for non conjiat ; but that upon a trial 
the plaintiff might be able to prove that count, and might take a 
verdift upon the fame, though the other counts fliould be bad, 
and therefore we have no occafion to give any opinion as to the 
other two counts. 



MICHAELMAS TERM, 

23 Geo. II. 1749. 



Kenchin verfus'Km^t. B. R. 

TRESPASS quare claufum fre^t : the defendant pleads a ifacuftom 
cuftom that all the tenants and occupiers of certain an- *>« pleaded, 
cient mcffuages have a right of common in the place, where, £5*r. J^'^pjgf' 
as belonging to the faid ancient mefluages, for all their cattle nant to it 
levant and couchant on thofe mefluages, and under fuch cudom, «*n"^t be 
juftifies the putting in his fwine, ^c. The plaintiff replies, and out a Jl*.^* 
confeifes the cuftom as pleaded to be true as far as it goes ; but Terfe, but a 
adds, that the cuftom goes farther ; that is, that they muft be ^^^om oir 
rung to prevent their rooting up the foil. The defendant demurs "ft^Tw^ 
generally to this replication. This cafe was argued twice at the it may, 
bar. It ivas objefted for the defendant that the replication was ^*«*»oj' • 
bad for want of traverfing the cuftom in the plea. 

Per curiam — When a particular cuftona is pleaded, another 
. cuftom repugnant to it cannot be replied without traverfing the 
cuftom infifted upon in the plea \ for if it were otherwife, plead* 
ings would run to an infinite prolixity : but this is not the pre« 
ient cafe ; for the plaintiff, in histreplication, admits the cuftom 
in the plea fo far as it goes, and then fays there is another thing 
to be done, which is quite confiftent with the cuftom ; and that 
is, to ring the fwine, which is rather a qualification of the cuftom 
pleaded than a. different one ; and this replication brings the 
matter to a fingle point, vyhich is the end of fpecial pleading v 
and we all think the replication is very good) but have fome doubt 

whether 
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whether the plea be good, for it feems to be new t^ plead tbb 
as a ciiftom ; for right of common has not been pleaded by waf 
of cuilom, only in the cafe of copyholders, which is of necelEty : 
but we gif e no opinion as to the plea ; the r^Reafiea beiflg 
good, there mud be judgment for the phindff. 

Taylor ''cerfus Joddrell^ B. R. 

^*'',lTt**' IMPRISONMENT : defendant pleaded the general iffuc inad- 

ted»)'jead vcrtcntlv, and now movcd to withdraw it, and for leave to 

a (pcciai juf. plead a judification that he was mailer of a (hip, that the plain** 

tification jjff ^^g making a mutiny therein, and fo he imprifoned him. 

piwdcd the This was done WBlaclburn v. Matthews upon terms of taking 

generaliirae, (hort notice of triah And in Tarlton v. Wragg^ Trin. 20 Geo. 2. 

upon term*, defendant pleaded the general Jfliie \ and wanting afterwards to 

pay money into court, the defendant had leave to withdraw his 

plea, pay moiiey into court, and plead the general iflue again* 

In Trin. 2i Geo. 2. Water r. Bmnelt^ the defendant in Hilairi 

term before having pleaded two pleas, had leave in 277/1. term 

following to plead a third plea : and in M'tc. 21 Geo. a. Jeffer/t 

y. Walter y atitc^ .1 77. leave ^as givei} to withdraw mn eftfaSm^ 

and to plead the flatute of gaming. 

Per curiatft'^lihtxt are many inftances of this having been 
done when the court can prevent die plaintiff from fuSering any 
inconvenience by it, as by obliging the defendant to take (hort no« * 
tice of trial ; and that if there be a vcrdid for the plaintiff, he 
fliall have judgmervt as o^ the prefcnt term ; therefore let the 
defendant be at liberty to plead a judification, and the grncrat 
iiTue alfo, if be pleafes, upon the terms ihentioned« 

Rex ver/hs Fitzgerald. B, R. 

A perfon HtHE defendant was brought up by a meflenger to the fecrttaiy 

eommttcd 1 of ftatc upon a /:a, cor. whereupon it Was returned that the 

,/ry ofTjte, defendant was taken up by a warrant from the fecretary of ftttcj 

Lavin:,' been and Committed to his cuftody two years ago, on fufpicton ofhi^ 

imprifoned freofon; and now it was moved by Mr* Henley that theptifonCT 

wThc" pro- flight be difcharged abfolutcly- Mr. Attorney-General tot the 

fccution, crown oppofed his being abfolutely difcharged, and in fi fled he 

difcharged. ought to give bail., although at the fame time he admitted hehrt 

no particular aft oi high treafon^ or any evidence thereof, to charge 

the defendant with, or lay before the court. Mr. Henley ifii^i 

viribtis ojipofed his being obliged to give bail, and infifted he had 

a right to his liberty, this being an illegal coniihltnierit ; i^, Bc^ 

caufe there is no charge of any faft, or any ground of fuq>iclorfj 

9 nor 
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nor does the warrant mention either •, 2dlyt The commitment is 
illegal, becaufe the warrant is only to bring him to be examined, 
not to commit him ; and he cannot be committed to a meflenger, . 
for meffengers never make any returns to juftices of oyer and ter-^ 
tniner^ and the defendartt has been a prifoner ever Cince Febptiafy 
174^. Per curiam — Here is nothing but fufpicion, no faft al- 
Icdged againft the defendairt; and unlefs Mr. Aitorney will un- 
,deTtake,to profecute diredly, and have the defendant tried, he 
muft be difcharged without bail ; upon which it was adjourned 
till next day, when the defendaiK was brought up again 5 an^ 
Mr. Attorney then declaring that he had no inftruftions to pro- 
fecute, the defendant wa» difchatged abfolutcly. 

Bull wfjm SkewMck B, R. 

\ ■ , , Efcapc upon 

A CTION upon the cafe againft the defendant, bailiff of the «»^^'?« P"^"- 
*^ borough court of Southwark^ for an efcape upon rmfne procefs : out*ofthc 
the declaration fets out the levying the plaint and proceedings in borough 
the borough court until the arrqft, and that the defendant Alice fio««aKamft 
Rawlins in that a£lion being in the now defendant's cuftody, he jheriof W 
fufFered her to efcape to the plaintiff's damage. Upon the ge- fcndanthcre 
jicral iflue there was a verdi£l for the plaintiff at laft Surry ^?*''J?^ 
aflizes. And now it was moved in arreft of judgment that the wgc of^"^ 
prefent declaration was ill ; ly?, Becaufe it appears that the plaint any error In 
in the court below was levied againft two perfons John Warner ^^^ procefs 
and Alice RavflinSf but only one was proceeded againft, fo that which he***' 
the plaintiff by procefs againft one only, could not have had the mayjuaify. 
effect of his £uit below. To this it was anfwered aifd refolved 
f^ curiam^ That evei^ fuppofing the plaint to be erroneous, yet 
the officer (hall not take advantage thereof in a collateral aftioii 
as this is, and he may juftify the arreft underthe proccfe, and he 
Ihali not be fufifered to fay in this a£Kon that the plaintiff could 
not have had the effedi of his fuit below. 2dly^ It was objedied After a ver- 
that the declaration doth not alledge in what manner Alice co^,t!j^m 
Rawlins was indebted to the plaintiff, but only in general that flippofe ^ 
fhc was indebted: it might be upon a judgment, or fuch a debt ^^^'T tWng 
as that court has no jurifdiftion of, nor does it appear that the u^ni^g'tht' 
caufe of zdiion arofe within the jurifdiftion. To this it was contrary ap- 
anfwered and refolved per curiam ^ That this being after a verdi£l:, P*^" ^ th* 
we will fuppofe every thing proved at the trial which was' ne- ""' * 
ceflary to be proved, and tnat the caufe of aftion arofe within 
the jurifdiAion, unlefs the contrary could be made to appear 
upon the face of this record. Judgment for the plaintiff; 
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Anonymous. B. R. 

Amend. ^HIS was an a£lion qui tarn up6ii the ftatute to prevent fraud 
^^ . * in the admcafarcmcnt of coals : Sir J. Strange moved for 
b^'qiUuLi '^^^^ ^° amend the declaration, and dted 3 Lev. 347. The 
»^ion Duchefs of Mar/borough v. Widmore^ 2 Sira, S90. and Wynne 

qui tarn v. Middleton^ which was an adion for a falfe return of a 
member of parliament, wherein the court gave leave to amend 
the declaration ; and upon Ihewing caufe, the rule for the 
amendment was made abfplute^r curiam. 
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ajC^o. II. 1749. 



Saunders verfus Fortefcue. B. R. 

Hom'nc «" A ^ hotnitie replegtando being brought again ft the defendant 
picgiando y-Y for the wife of the plaintiff, an alias and pluries iffucd 
pSff'f thereupon; to the laft of which writs the defendant app^rpd: 
wife, who notwithftanding that^ a capias in ivitiernam was ifliied ag^ft 
diet after defendant, which was held to be irregular, and therefore all pro- 
tSd^befo" a ccfs thereon was flayed. 

plea, qusere, 

i^il^ftaii ^^"^ ^^^ ^^^^ °^ ^^^ plaintiff being dead fince the defendant's ap- 
ftay f pearance» it was now moved that all proceedings in this a£Uon 

Skin. 337. be flayed ; 1^, Becaufe the party detained is a neccflary party 

C»th?'s^c ^^ ^^^^ ^^^^ » ^^^y* ^^^^ ^^c fo^"^ Pf ^^^ condition of the recog- 
Sa]k. $%u nizance of bail in this a£tion, which is, that the party defendant 
705' (hall appear de die in diem^ plead non cepit^ &c. ; and if judgment 

fliall pafs againfl him, he fliall render the body of the plaintiflTis 
wife, or his own body, in withernam^ and ftiall alfo pay the da- 
mages and cofls recovered byreafon of the taking and detainiDg, 
Cro. Jac. ^c. Now the plaintiff's wife being dead, it is impofBble todc- 
^ro. Car. ^^^^^ ^P S^^ perfon of the woman, or to comply with the condJ- 
«9, 90. tion of the recognizance ; and plaintiff may have an action for 
I Sid. 34$. ^}jg detainer per quod confortium amtfit 
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To this It was ahfwercd for the plaintiff, that this aftion is 
Drought for twb piirpofes ; ijl^ To remove the cuftody of the 
perfon taken and detained ; tdly^ For damages : and although 
the firft cannot be had in this cafe becaufe of the death of the 
party detained ; yet if the taking and detaining of the plaintiff's 
wife has been unlawful, he (hall recover damages ; and if cattle 
die pending a replevin, yet the fuit fhali go on. 

Per curiam^Ax. is too much for us to ftay this iuit upon a 
motion, and therefore let the plaintiff declare, and the defendant 
faiay by pleading take what legal advantage he can. 
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lianfon verfus Parker. B. R. 

'TPHIS is ah afiiott of deht upon a bond, with condition for the 
-■• payment of a certain fum of money to one Lydia Dovey : 
the defendant craves oyer of the condition, and pleads payment 
pdfi diem to Lydia Dovey, At the trial it was given in evidence, 
mat Lydia Dovey^ in converfation touching this bond, being 
afked if the defendant owed her any money, declared he did not 
owe her any thing, whereupon the jury gave a verdift for the 
defendant. And now it was moved for a new trial, that tlie 
declaration of Lydia Dovey, who was not the party plaintiff in. 
this adion, ought not to affeft the plaintiff; and Lydia Dovey 
made an affidavit that the money had not been paid to her, and 
that (he looked upon the defendant to be indebted to the plain- 
tiffj who' was the obligee in the bOnd. 

But/^r curiam ^-^K new trial was refufed, for Lydia Dovey is 
to be conGdered as if (he were really plaintiff, and the a£l:ion 
(as appears to us) is brought for her benefit ; and if the condi- 
tion of the bond (being taken for payment of money to her) 
was. capable of any explanation, it ought to have been explained 
to the jury at the trial, and we cannot admit of affidavits to ex- 
plain evidence given at a trial, fo the plaintiff took nothing by 
the motion. 
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Skelton verfus Hawling, Executor, &c. B. R* 

•I*or*^"' C JC^irOA^ brought,**/ apon a bond againft EIIz. MaddoXt 
njinUbator ^^ adminiftTatrix, who fuffered judgment to go againft her 

confcflis by default : (he makes her -^ill, and the defendant Hailing 
•ufrt"° Tt^to' executor thereof, and dies; and this aftion upon the judgment 
>o againft ^^ bfought again ft Haw/ing^ {u^^Mng vl dtvajtavit. Hawing 
hira by de- pleads that he has fully adminiftercd the goods and cfFcfts (rf 
• Tfb^ *ad- ^^'^* Maddox : and to prove a droajiavit the judgment by defaulf 
>i t>anefsrn ^^^ givcn in evidence at the trial ; and whether a ju^igment by 
!/:, hands, default againft the dcfendaht's teftatrix, who was an adroiniftra^ 
• ^.'d io^^7' ^"*» *' ^" evidence of a devq/favit, was rcfervcd for the opinion 

I he contrary, of the COUrt. 
in an adion 

(Id^lJ^nt ^°^ ^^^ piaintiflF it was infifted, that if an executor or admim- 

»vii;gefting a ftrator confefles judgment or fuffers the fame to go againft him 
fcsvaaavit. by dcfviult, he admits affets in his hands, and is cftoppcd tbfaf 
tnc contrary upon a devajiavit returned, and . fo is a jiiry. 
1 Salk. 310. Comyn 87. S. C. And in 6 Mod, 308; if an exe- 
cutor fuffisr judgment to go againft him by default, upon cre^ 
cuting a writ of inquiry he fliall not give evidence of want of 
affcts, for he is eftopped, as if it had been the cafe of an heir, 
for he (hould have pleaded pkne adminijlravity or fpccially, wbA 
ajftts he has. So if judgment be given againft an executor upoil 
demurrer, and execution be awarded, the (heriff cannot rctara 
tiulla hahet bona teflatoris^ but is to return a deva/Iavit^ as if it * 
had been found againft the executor by verdift ; iox per curium— 
He hath chared himfelf by his own plea, Cro. £iiz. 102. 
i"Str«.io75. Wharton v. Richard/on^ ividotVj adminiftratrix in this court, 
Trinity term, 10 Geo. i. there were two fcire focias^s againft the 
defendant as adminiftratrix of her late huftjandj to (hew caufe 
why Wharton fliould not have execution of a judgment rccovefol 
againft her hufband, both which writs were returned nicbils^ 
whereupon -afcire fieri inquiry iflued : the defendant attended the 
execution thereof, and offered to lay an account of the aflets of 
her late hufband before the flierifF<ind the jury, but the plaintiff 
infifting that the award of execution upon the faid tnijo mcbils 
was legal evidence of affets, the jury found a deHmJiavit ; after- 
wards (he appeared to iht Jlire fieri inquiry ^ fUzdtd p/ene adnn* . 
nijiravitj and traverfed the inquifition which found a devaflawt^ 
but not expe£ting to fucceed in the trial of this iflue, (he moved 
the court to have the award of execution fet afide upon the fcin 
facias* s^ and to be permitted to plead thereto, upon proof to the 
court that the aflers in truth amounted to a very fmall fiim, (ia 
comparifon to the debt in demand,) which (he offered to deliver 
up, and to be examined upon ipterrogatories \ and though the 
court thoujjht this a very hard cafe, (he having had no notice of the 
fcire facias' s^ yet they refufed to Jet hvT in to plead to the Jdu 

fams'h 
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Jactas^Si or to relieve her, (he having acquiefced too long. From 
this cafe it appears plainly that the counfel for the defendant 
Richard/on^ and the court, took it to be certain that the award 
of execution after two nichils was evidence of a confeffion of 
alTets. 

There was a cafe of Challcner v. Challoner^ before Lord Hard* 
^tciey at the fittings in MidMefex zittx Hilary term 17:^6. The 
plaintiff having recovered a judgment by default againft the de- 
fendant as adminiftratrix, in debt upon a bond given by the in- 
teftate, brought an adlion upon that judgment againd the fame 
adminiftratrix, fuggefting a devajiavit : upon nil detinet^ the 
plamtiffat the trial gave in evidence a copy of the judgment by 
default, which was held to be fufficient evidence by Lord Hard* 
vJtHcke^ who fcnt for Salkeld*s reports into court, and held i Salt. 
310* for good law. 



* ' 



i^. On the other fide it was argued for the defendant HawltMg^ 
' that although the judgment by default againd Maddox might be 
^ confidered as an admiffion of afTets by her in cafe an a£iion had 
Y been brought againft her upon that judgment, yet in the prefent 
'-.' a^ion againft her executor it (hall not be fo} and there is no 
. cafe in the books in point for the plaintiff. 

In Birdv0 Culmer^ HoL 178. and i RoL Abr. 929. B. p. 3. 
the defendant pleaded plene admini/lravitj and afterwards reliSla 
tmrificfdione cognovit a5Honem ; and Richardfin prayed judgment 
de bonis propriis i but the court faid that the judgment only con- 
fefled the action, not affets, and the plaintiff had judgment only 
dfi bonis tefiatoris. 

. If a judgment by default be evidence of a devajiavit^ why does 
not the plaintiff immediately thereupon take out execution de bonis 
jprvprOs ? and yet this never wias done. 

As to 6 Mod. 308. that Is a refolution upon no cafe ftated ; 
and the cafe on a demurrer in Cro. Eliz. t02. differs very much 
fiom the cafe at bar, and fo does Wharton v. Richardfon. 

If every judgment againft an adminifttator or executor by de- 
fault be evidence of affets,they muft be obliged to controvert every 
a£lion which (hall be brought againft them, which would be of 
great inconvenience, for whoever pleads plene adminijlravit doe^ 
(9 at the peril of cofts. 

. Before the/a/. 4 £^ 5 JT. fei" M. c. 24. / 12. there was no 
a&ion againft an executor of an adminiftrator. 

5 2 The 
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The court after having taken time to confider garc jadgmcnt^ 
That if an executor or adminiftrator fuffers judgment to go by 
default or confeflioni and an adion be brought againft him on 
that judgment, fuggefting a devaftavit^ he cannot plead ptene ad- 
tniniftravit^ for by the confeflion of the judgment, or letting it 
go by default, he has admitted aflets to the amount of the de- 
mand ; and it is the fame if the a£lion on the judgment be againft 
the executor or adminiftrator of an executor or adminiftrator. 
Judgment for the plaintiflF. 

Ryall verfus Rolle. In Chancery, before Lord- 
Hardwickc, affifted by Lee, Chief Juftice B.R. 
Parker, Chief Baron of the Exchequer, and Bur-, 
nett, one of the Judges of the C. B. 

U^m^ of \X7HO dcliTered their opinions feriatim upon the 2']th of Jti* 
goods ana VV nuary^ and unanimoufly gave judgment, that if a roan 
chofesinac- jnortgagcs his eoods and chattels and debts for a valuable confi- 

tion, IS frau- , v ° : ^, . • i 

duient at deration, and the mortgagee permits the mortgagor to keep 

againft ere- pofrc{Bon,.and to have the ordering, felling, and difpofing thereof, 

iilds* &c^ this gives the mortgagor a falfe credit, \i fraudulent againft ere- 

Ht not deii- ditors, and the mortgagor afterwards becoming bankrupt, the 

«ered to the aflignees under the commifBon are entitled to have thefe goods, 

tto«g»g«- ^^. for the benefit of thcmfelvcs and the reft of the creditors 

feeking relief under the commiflion, and the mortgagee canonlf 

come in for Lis proportionate (hare under the commiQion. 

The principal part of the cafe was this : That Harveft2nA Sub- 
verts were partners in a brewhoufe at Khigjion upon Thames; that 
Harvejl for a v.-^Iuable confideration mortgaged to Potter in tiuft 
for Stevens his {Harve/Ps) moiety of the brewhoufe, coppers, 
coolers, backs, tunns, tubs, goode, and chattels, and debts in 
the brc whoiife and trade; that from thenceforth afterwards ifcr- 
veft and Stevens ftill continued to cairy on the trade fogcthcr, 
Harveft appearing in every refpefl as much proprietor and owner 
as he was before he made the mortgage, having joint pofleQion- 
of the brewery, and acied in every thing as Ire had before done, 
and fomc time afterward became a bankrupt. 

The general queftlon therefore was, "Whether this mortgage as 
to the perfonal eftate was not fraudulent as againft creditors 
within the ftatute of the 21 Jac. i. r. \i).fetl. 11.? which enafts, 
*< That if at any time' thereafter any perfon or perfons (hall be- 
*« come bankrupt, and at fuch time as they (hall become bank- 
•« nipt, Ihall by the confcnt and permiiEon of the true owner: 

"and 
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** and proprietary, have in their pofleflion, order, and difpofition^ 
f* any goods or chattels whereof they (hall be reputed, owners, 
-** and take upon them the falc, alteration, or difpofition as 
^* owners ; that in every fuch cafe the commiffioncrs under the 
** commilTion of bankrupt (hall havd power to fell and difpofe 
'* of the fame for the benefit of the creditors who (hall feek relief 
" by the faid commiflion, as fully as any other part of the eftate 
** of the bankrupt, and for the better payment of dcbtSi and 
•^ difcouraging men to beComc bankrupts*'* 

It was argued at the bar, that there was a great difference be- 
tween z pawn of goods and an hipothecation or mortgage thereof; 
for that goods pawned muft be delivered to the pawnee^ who has 
no property in them, but they arc only depo(ited as gages of 
pledges; but goods mortgaged need pot be delivered, Jujiin* 
Injtit. lib, 4. tit. 6. fee. 7. To this it was ar>fwered and rcfolvcd 
' by the whole court, that a mortgagee of goods moveable^ and chafes 
in aHion^ is the true owner thereof, and that therefore the fame 
ought to be delivered to the mortgagee as much as they may, or 
poflibly can be ; that is to fay, by delivering the goods themfelves 
fpecifically, or the key of the warehoufe wherein they are, with 
the pofleffion thereof; and by delivering the muniments, books 
and writings, relating to the chofes in a&ionj and enabling the 
mortgagee to reduce the fame into poffeflion by aftion or fuit. 
And as this has not been done in the prefent cafe, and Harveji 
ftill appeared to be the reputed owner of the moveable goods and 
fhofes in aBion^ the whole court adjudged the mortgage to be 
fraudulent as aforefaid^ and I^ord Ifardwicke decreed ag« 
ijordingly. 

Rex ver/us Phillips. ^B. R* 

A Rule was made by confent to try the validity of a by-law, ^ofts where 
•^^ and tliat if the by-law ftiould be found to be a good one, there is a 
then the judgment upon the information (hould be entered for tnaibycon- 
the profecutor : if bad, then for the defendant. It was found to ^^^ 
be a bad by-law 5 and now it was moved that there might be no 
cods. But per totam curiam — ^The judgment muft be entered ac** 
cording to the rule, and cofts follow of courfe, 

Brewfter ver/us Capper. B. R, 

DEFENDANT pleaded a mifnomer in abatement, which was what ftaSX 
after an imparlance, thus : " At which day came Ham John be a fpecwi 
*< Crapper, (the defendant's true name,) who is fued by the name I^^^Su^ 
^* of John Capper^ Sec** to which the plaintiff demurred 5 and mifnomer la 
pbjefted, that this plea being in abatement, ought tP have been 

S3 pleaded 
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pleaded of the fame term with the declaration^ or after a ^M 
imparlance^ and that this is after a general imparlance. But per 
^curiam-^This imparlance by the true name itjpecial for this pur- 
pofe ; but if he had faid venit pra^B* John Uapper^ it had been 
bad ; for that would have confefled that Jolm Capper was the 
true name. Kelw. 93. b* Judgment for the defendant. 



Wolfe verfus Collingwood. B. R. 

Alrhcugh ^OMMON rulc upon the flicriff of Surry to bring into comt 
like? rLTii- ^^^ ^^^1 ^^ ^^ defendant. Mr. Smythe the king's couofcl 

bond'on the' >noved to di&harge this rule, alledging that the (heriff had tato> 
itat. H. 6. a bail-bond, which he was obliged to do by thc^ai. Hen. 6. an4 
Xb^iX'd ^^^ permitted the defendant to go at large, and could not by Iwr 
the pUintifF take his body again and bring it into court. 

ihali not be 

dudcd! *°°' -^^^ C. J. — ^Tbe (herifF muft iritber bring in the body or jufffiy 
good bail in court, for the plaintiff is not tP be concluded bf 
the aft of the flicriff. 

Dennr/on J. — ^The fheriff takes the bail at his peril upon the 
Jlai. If. 6. {o the court refufed to difcbarge the rule. 



Harris verfus Evans. In ScacCi 

Lfafcforone T^ER curiam — A Icafc to hold to R. Harris from Michaelmas 
year, and fo IT for o^c vcar, and fo for two or three years, or any further 

for two or - ' ' - r • « XT *-• * r% rr . m ' «i i • i 

three ye^rs, term 01 years, as the laid iV. Ji^vans and R, Harris mall tnmk 
a«thepa.tic» fit and agree, from aiid after the expiration of the faid term of 
fliaii agice, ^^^ year, is a leafe for two years } and after evjcry fubfequent year 
begun^ is not determinable till that be endcdj like z Salh 414« 



Evans verfus Underwood. B. R. 

What U a A CTION upon a promiffory note brought by Evans the h* 

negotiable /» dorfcc agaiiift Utiderivood Xht drawer. The note fet out in 

thrftrt! ^'X *^^ declaration is, ♦« I promife to pay to George Pratt^ or order, 

4 Ana. c 9. ** eight pounds, upon the receipt of his the faid George Pratfs 

<« wages due from his Majefty's (hip the Suffolky it being in full 

'< for his wages, and piize^-money, and Ihort allo^^anpe mooey 

** for the faid (hip.*' The indorfement by Pratt is fet put} 9x4 

it is ayerred that the defendant received the faid wages from tbf 

faid (hip. Ujpon non ajfumpjit pleaded the jury g^vc 9 ytxX^ 

.for 
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for the plaintiff: and now it was moved in arreft of judgment 
. th^t this note was not negotiable within the ^at. 4 (S* 5 Ann, c. ^ 

Mu Hume Campkell for the plaintiff, to (hev this w^s a nego- 
tiable note, cited feveral Cafes, and principalljr reliodF upon 
Andrews v. Franklin^ which waa in Hilary term 3 Geo- i, m this 
court : cafe upon a promiffory note to pay money within two 
months after the (hip called the Devon/hire ihQuld be paid off; 
'. and th^ plaintiff declared upon the ftatute, It wgft thfirq infifted 
that the note wa^s not negotiable^ the promife to pay h^ing upon 4 
contingency which might never happen. 4$^^ per curiam — Th^ 
paying off the (hip was morally certain } and the note i$ withia 
\* the ftatute, and negotiable. And in Cokb^n y< Cook^ Mi^k* 
i I)} Geo* a. in C. B* J. Coohe on 27/A of May 173^ made apro- 
. miifQry note, whereby he prooiifed tQ pay tQ J^. D^nhani^ or prder^ 
j f5o/. ^\yi weeks after the death of his father J^. CoAi e(q. t^ ir^lu9 
' received, which was indorsed to Coleban. ^^ Cofik4 thf fath^ip 
; died April 2, 1 741, and the indorfe^ broughi an sidion, and ba4 
judgment in the Common Pleas, that the note was negotiable af- 
t^ three arguments, for ihere waa no conti^igeney ^hereby the 
aiQte might never become payable, and wa^ only uncertain as to 
th^ time : and the judgment of the C. 3. waa a£rnaed i^pon a 
.writ of error in S.R. Micb, term 18 G^^ z.% and the court ftStrt.i2if. 
iaid that no certain precife form of words are neceffary to be 
Vi£^ m a bill of exchange or note of hand, and thai <^ I promife 
'♦ t^ be accountable to A* or hi$ order iot ioq/, valued recwed,*' 
ivo«ild be a good ^/^0//4/i/f promiflpry npt€* 

Qn the olhcr fide it was faid by Mr. Ford for the defendgntj^ 
^at ^hq caf^ of Andreivf and ^rahklyfi was ne^er determined ; 
and that in the cafe of Coleh^n Vf Cooke, the payment was certain 
in iU. events, for the father mud die fome time or other -^ but it 
%?as uncertain whether the ihip Sufoljk woujd ever be; paid off or 

Z*^ C. J. --The cafe of Andref^s v. Franllyn is very like the i Stra. a4. 
prefent. We wiU look into that eafe and fee whether it was de- 
teirmined. The court inclined to give judgment for the plaintiff> 
fxA after looking into tke cafe cited, di4 To, ui at^divi^ 
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Traverfe verfus Buckley and his Wife. In Ghan* 
eery, before Lord Hardwicke, ailifled by Sir Johii 
Strange, Matter of the Rolls. 

If a bill be npHIS is a bill exhibited againft hulband and wife, who an; 
SglhfrtLron j^*"* adminiftrators in her right of the goods and efleds rf 

and feme, her formcT hufband, for an account of bis perfonal eftat^, iSc 
and flieaUne Upon the 6th of October lojl both the defendant? were fenred witlj 
Moccftof^ ^fft^p«f^a'^^ Prance : the hufband continuing abroad^ the v^ife 
contempt, comes into England^ and for want of an appearance is taken up 
and after- by proccfs of contcmpt, which iflued againft them both: Ihcbe- 
h^rtnpw-* ^"g * P"fo»^er gavc a bail-bond for her appearance, and applitd 
ance, and for time to anfwcr, which was refufed, unlefs fhe would 'enter 
prays time j^^j appearance with the regifter, which flie accordingly did, an) 
wi h"om^hcr thereupon had time to anfwer feparately without her hu(band« 

hu/bandythis 

i^icjjuiar. jt ^^s movcd on her behalf, that it is irregular to take up a 

feme covert upon an attachment to compel her to appear fq»- 
rately ; and fecondly, that her fubfequent appearance (hall no^ 
hinder her from taking advantage of the irregularity, 

Mr. Attorney-General for Mrs. Buckley^ K fen^e covfrt^ «• 
cept in very particular cafes, (where flie is feparately interefted,) 
cannot a£l either for herfelf or hufband : • but where both arc 
parties, the hufband can appear for both ; her a£ts alone cannot 
affefk him : and ahhough fhe be executrix or adminiftratrix, (he 
can do no aft without him; becaufe if (he could, ibe nught 
thereby make him fubjeft to a devafiavit^ and (he could not be 
anfwerable for it. If an aftion be againft the wife onlj^ then (he 
may appear, and the hufbati4 may take advantage of it : but if 
they hcjobied in the aftion, the hufband is to do every aft in the 
court or juflice where the aflion is. The hufband fhall have all 
her property during the coverture, and her anfwer in theprefent 
caufe without her hufband will be nugatory, for no decree can b^ 
made againft her alone; and I therefore infifl that this appeanivc 
by the wif^ alone is void in point of law, and the attachment z^iA 
her is irregular ; and therefore the taking the bail-bond was un- 
der a durefs much greater than a durefs in a private cafe, as being 
done under the fanclion of this court, 

idly. It is objedled for the plaintiff, that thej5w^, by appes^ring 
and praying time to anfwer, has waived all advantage (he migb^ 
have taken of the irregularity (if it be one). To this I anfwer, 
^hat her anfwer in this cafe without her hufband will not (even) 
bind herfelf, much lefs cap thecourt make any decree thereon) 
to bind her hufband. 

• ^ 
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On the other fide, it was faid for the plaintifF, that fhe^jw^ 
^overt having entered her appearance, and prayed, and had time 
%p anfwer, the queftion now i$, not how far the plaintifF can go 
on, or the court can proceed to a decree, but Whether this court 
can difchargf her fron^ thefe adks of her own ? 

This court IS often under great difEculties by reafon of the 
po»-refidcnce of parties in the kingdom, apd therefore it will take 
all reafonable and equitable methods of extending its procefs for 
relief of fuitors ; and this is the more requifite to be done in thi^ 
court, where the parties to a fuit are frequently more numerous 
than in the law-courts, where they are feldom fo ; and it is every 
day's praftice in this court, to fuggeft in the bill that fome of the 
parties are beyond fca, and yoi» cannot compel them to appear, 
iand to proceed againft them and the refl upon that allegation. 
The cafes of Bell and Hyde, Eq. Ca. 4hr* 65. and Dubois v, 
floUy (hew that this court ought to extend its prqcefs a^ fa^ 
as poflilile to compel appearance. 

And of this opinion was the Lord Chancellor zn^ Majler ofthf 
Jtol/Sf and held the procefs of contempt regular, and the appear-* 
;^nce of the wife- good, both at law and in this court : to prove 
yrhich Lord Chancellor cited StyL 475. jttt l.ec v. The Lady Bai- 
tinglas. And I SalL 114. Carpenter v. Faujlin^ (hews that an 
i^ppearance entered for the wife without the hufband is not void ; 
' and if (he alone be arrefled, (he (hall not be difcharged but upo^i 
common bail, and then new procefs (hall go againfl the hufband 
with an idem dies given to the wife \ fp is i Mod^ 8. The Majler 
qJ the Rolls cited Norwood \. Sttevenfon^ Pafch. 10 Geo. 2. where 
^he hufband refufed to appear for his wife. She was brought inj^ 
in cuftody by a habeas corpus^ and moved to be delivered to John 
Doe and Richard RoCy which is tantamount to an appearance ; 
and it was granted, and (he difcharged. This cafe proves that an 
jippearance for the wife alone is not void ii^ law« '^ 
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Anonymous. B. R* 

An •gent's .A PPLICATION bciHg madc to a judge fof^an order to tax 
bi"tt^r ^^ ^" attorney's bill, he madc an order for the taxatioa 
thereof upon the ufual undertaking to pay what fliould appear to 
be due thereupon. The perfon who obtained the order attended 
the Mafter feveral times, but the attorney whofe b31 it was never 
attended ; and the Matter rcfufed to tax the bill ex forte, he^ 
caufe it was a bill for agency. And now Mr, Law/on moved that 
the Matter might tax it ex parte^ But per, curiam — ^It is not 
within the aft of parliament : and the Matter faid he never taied 
a bill for agency in hia life : fo the judge^s order was held to be 
irregularly obtained, 

Lamii verfus Sewell. B» R* 

A foreigner 'npHE plaintifF reGdcs at Dunhirkj and is a merehant therSt 
to"t!j7""** ^^* -0«»«^ moved he might give fecurity for cofts, of that 

rityfofco^U* *^^ proceedings might ftay until he did fo. -Sed per curiam^ 
This was refufed, becaufe it would affeft trade, and be exclu4i|ig 
foreigners from obtaining juftice in our courts, and is never done 
but in aftions qui tam^ &c. And they cited PfunHree v. Mqfoni 
wherein this was refufed, » 

Rex verfus Epifcopum Elienfis, B. R. 

where it is TJ ULE to flicw caufe whv a mandamus fliould not go to die 

*h****^"di ^ifl^opofElyy commandmg him to hear an appeal made to 

viEto"pf « hi"^ ^s vifilor 01 Trinity college in Cambridge^ by J^oOtot Edward 

college, the Vernon, who has therein complained that he has been wrongfully 

^'*^]JJ|J^^ deprived of his fenior fellowfhip in the college, contrary to the 

nandamuR, ftatutcs thereof, made upon affidavits that the bi/bop declined 

nor hu it hearing the appeal until he could be (atisfied that tic haA a right 

5::^ed to vifit the college, 
vbctber a maodimvu lies to « vifitor of a oeU(|c. 

Upon 
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Upon (hewing caufe Do£kor Vgrnon grounded the hi/hojfs right 
to vifit upon a body of ftatutcs given to tlie college by Ed, 6. for 
the governmeiu thereof, wherein among other things the bijiop 
cfEfyi for the time being, is to be the viiltoir of the college ; and 
Dodor Vernon fwears in his affidavit that he believes thefe fta-- 
itutfis of E^d. 6* are the (Latutes which are binding upon the coU 
Jege, and to a true copy of them taken out of a book in the hands 
^ thp hijbopt which appears tp be figned by the king and his 
4;ammii&onerSt but ha$ not die great feal to it. 

On the other fide, againft a mandamus^ it appeared to the 
<:ourt that thefe ftatutes of Ed. 6. have never been put in ure ; 
that the Bijbspf rfEiy for 200 years laft pad have not vi(ited this 
college ; that thefe ftatutes are no where inrolled ; that another 
ho^y of (latutes were given to the college by ^een E/iz, in 
^hich thoie of Ed* 6. are not taken notice of, although contra- 
^iStoxy in many inilances ; the college annually oii the 16/A of 
JDecemhr commemorate their founder and b«nefaciors j and 
among the reft the preacher from the pulpit only fays of Edward 
the 6thf that he confirmed his father's grant ; but when he comes 
to ^4een Elizabeth he fays, ^* Jhe gave us the Jlatutds by ivhich 
«* we are governed J^ Befides, all the members of the college 
tak^ an o^th that they will obferve and keep the ftatutes of ^teen 
fiU%abeth ; and the book of the ftatutes of Ed. 6. nor any cppy 
pf it, is to be found among the archives of the college, nor does 
it appear they were ever received by the college, or that the bifbop 
pf ^/y has ever a£led as vifitox. 

Lee C. J.— It appears from the affidavits laid before the court 
that there has been an appeal to' the Bifiop of Ely as vifitor 5 that 
th« bijbop ha^ declined ej^ercifing* any vifitatorial power in order 
to take the opinion of this court whether he has any right to 
fxergifc it, and the affidavits only go to belief that the bifhop is . 
yifitOF: on the other fide it appears that thefe pretended ftatutes 
oi Edward 6. are found in the hands of ihtbifhop^ without the - 
great feal, and not in the^college, and, that th^ bi/bop never 
vifited the college, and this is to iuduce a belief that there are 
fip'real ftatutcs of E4» 6. . 

This Is a controverted queftion, and It is not at all clear to the 
court who is vifitor ; and if we had feen and read all the ftatutes 
of this college, we have no authority 10 determine who isi viGtor, 
that being tlK proper province of aywry. 

I ftiall give no opinion whether a mandamus to a vifitor of a 
college be proper in any cafe whatever, it being a queftion which 
has never yet been determined,- t5^^r^s,cafe, 5 Mod. 452. comes 
the neareft tQ the prefent cafe, wherein the then moft eminent 
(Ottofel at the bar were concerned. Serjeant Wri^^tf (afterwards 

Lord 
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JiOrd KeepcTi) Ceeper and Pratt, for the mandamus to a vifitor of 
Univerfity College in Oxford : and Nortbiy, Hareourt^ and Sir 
Barth. Shower again ft it } and though the court was moved fcve* 
ral times, yet at lad they would do nothing in it. 

It is well known that this court cannot grant a mandamus to 
compel any perfon to exercife a jurifdiQion which that perfon is 
not mod clearly and certainly appointed to, and bound by law to 
exercife } and it would be mod unjuft to grant a mandamus to the 
bijhop in this cafe, who feems to decline the right of being vifitor; 
for if he really has no jurifdidion, he might be put to great trouble 
and expence by a prohibition. This is not like application to be 
admitted into corporations to try particular ri^ts, but is to com- 
mand a man to exercife a jurifdidlion which he himfelf knows 
not whether he has any right to it or not ; and no inftance can be 
found where the court ever granted a mandamus to a perfon t6 
exercife a jurifdiAion which it was doubtful whether he had 
power to exercife or not; and. therefore I am of opinion the rol^ 
pught to be difchargcd, 

W^right J. ad idem* 

Dennifon J.--This cafe is very difiirent from the cafes of 
mayors^ &c.; for if it appears doubtful whether a man be duly 
p]e£tcd mayor or not, the court will grant a mandamus to try it, 
I (hall give no opinion whether a mandamus in any cafe ought to 
go to a vifitor of a college, but judges have always been dlfpoiled 
not to meddle wijh thefe private donations. 

If we grant this mandamus we muft fuppof© the hijhop is vifit- 
or when fuch a fuppofai maybe falfe^ for the bi/hop does not 
tell us he is a vifitor ; and if we fhould grant the writ, and the 
crown be vifitor, might not the Attorney-Qeneral come for a pro^ 
hlbition^ fothat this court would be a£lihgmoit abfurdly by com- 
manding and prohibiting a man to exercife one and the fame 
^urifdidion ; Why then does not xhQ bi/hop proceed to determine 
upon the appeal ? And if the crown has a right as vifitor, the 
Attorney- General may come for a prohibition^ and the matter may 
be properly tried. 



Fo/ler^, ad ide,tif\ 



^ule difchairged« 
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Simmonds ver/us Middleton and another, the Bail 
of Parminter. B. R. 

'TpHlS was an aftion by original writ, wherein the plain tifF Praaicc. 
-'^ obtained judgment againft the prin;;ipal, which was affirmbd '" '*«^** '• 
upon a writ of error in the Houfe of Lords upon the 2 2d day of J'^Ji^j '^J. . 
February 1748. 

Before the writ of error was brought, viz. on the 26th of 
j^prii 1748, a capias ad fatisfaciendum was left with the (heriffs 
of London in order to have a non eft inventus againft the defend- 
ant Ptfr/«i«^^r returned thereupon, and to ground z fcire facias 
againft the bail. On the 27th of the fame April xht writ of error 
was allowed, and notice thereof given the 30th, which depended 
in the Houfe of Lords until February 22, 1748, when the judg- 
ment was affirmed ; whereupon the plaintiff fued out a fecond 
ca. fa. aigzintt, Parminter, tefted the i^th of February 1748, re- 
turnable the firft return of Fafier term 1749. Parminter then 
filed a bill againft the plaintiff in the Exchequer, and thereupon 
obtained an injunftion, which was not diffolved until December 
laft, when the plaintiff fued out the fird/cire facias againft the 
bail, tefted the laft day of laft Michaelmas term, and returnable 
the firft return of laft Hilary term, whereupon a nichil was re- 
turned, and thereupon the fecond fcire facias againft the bail was 
fued out, tefted the frji day of Hilary term laft, and returnable . 
on the oBave of the Purification, which was the 9th of February, 
and the defendants (the bail) not appearing, a nichil was alfo re- 
turned upon that writ ; and upon the laft day of lafl term the bail 
came late at night, and obtained a rule for the plaintiff to (hew 
caufe why the r^.^a. againft the bail and the proceedings on the 
fcire facias fliould not be fet afide. 

And now upon (hewing caufe, the court held the firft ca.fa., 
fued out before the allowance of the writ of error was regular, 
although the (heriffs could not have arrefted P^riw/z/^^r thereupon 
after notice of the writ of ^rror 5 and as it appevs that the firft 
. ca.fa. is now returned non efi inventus, we will fuppofe it might 
be fo returned after the writ of error was fpent, nothing appear- 
ing to the contrary ; and therefore it is regular. As to t|ie fecond 
ca.fa,, we.have no occafion to fay any thing upon that : here 
appears one ca, fa. regularly iffued, returned and filed, and that 
is Sufficient to ground the fcire facias againft the bail, and there- 
fore the rule muft be difcharged, which was accordingly dif- 
charged upon the 26th of Afay 1750 ; and the fame day execution 
was awarded againft the bail, although, they furrendered Par- 
» minter 
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minter. in difcharge of themfelves upon the fame 26th of May 
after the ridng of the court before a judge at his chambers. 

Bail xDoft And thereupon the bail came again to the coart this term, and 

^^} ^^ obtained a rule to (hew caufe why the award of execution apainft 
^arodieof ^^^ fliould not be fet afide for irregularity, upon an affidavii 
the return of that the prhicipnl was rendered to prifon upon tho Tery day 
^ fecond whereupon the former rule to quad the fdu fadas^s was dii- 
fcjertie eu- charged, and upon an affidawt that they had the defendant Par* 
ji.*, or they tnifiter ready to be furrendered at the hall the laft day of laft 
StCT*^'"*^* ///V/jry term, in cafe the court had not then made thefaid rule to 
cvc?the '* fl^cw caufe why K\it Jc'tre foitai s (bould not be ^afhed* Bedfer 
iuoe day. curiam^^\it bail are now fixed abfolately with the damages and 
cofts, for they ought to have rendered the defendant upon the 
0,6th of May ^fitting the courts and they came too late to a judge's 
chambers after the court was rifen ; and in ftridinefsy as dhe pro- 
ceedings are regular, they were fixed upon the (piarto die of the re* 
turn of the {ccvnd/ciri/adasj which was the laft day of laft term . 
after the court was rifen ; and fo the rule to (hew caufe why the 
award of execution (hould not be fet afide was alfo difcharged. 

Thruftout, of the Demife of Small, verfus Denny 
and others. In C B. 

Banm fcifcd EJECTMENT of lands in Swillanditi the county €^{ Suffolk: 
^J^^l^ upon the trial the following cafe was made for the judgment 

and feme ^f the couft : That H^nry Tampion being feifed in fiec of certain 
feifed in fee . lands in Somerfham in the county of Suffolk^ and Mary Hammond 

c! tfori" ^^*"?^ ^^^^^^ "^ ^^^ °^ ^^"^^ ^" Swillandy (being the lands in qucf- 
mmiagc tion,) by indentures of leafe and releafe of the l^^ and z^b days 
feiticthc of June 1727, in confideration of a marriage then (hortly aftcr- 
uJon foV*"* wards to be hid between the faid Henry and Mary, did rdeafc 
Me, remain- and cpnvey unto James Hailes -sluA Samuel Dynes and their heirs 
dcr to the the lands in Swi/land now in queftion, and the lands in Somer' 
ll^JZlfto J^^^"> to the ufes following; (that is to fay,) as to the lands in 
ihe chiiarcn Swilland, to the ufc of thc faid Mary in fee, until the folemni2a- 
of ibc moi- tion of the faid then intended marriage ; and as to the lands in 
eiUus^Vc. Scmerfhamyto the ufe of the faid Henry in fee, until the foleni'^ 
a. the i^:fnz nlzation of the faid marriage, and from* and after the marriage, 

pointy and for want of fuch cppointmei t, to the children equally and their heirs as tenants in to»- 
iDDn, and for want of fuch iiiue, to fuch pe^ions and ufe& as the feme fhal appoint, and for want (A 
fach appointnitrnr as to the lands in C. to the heirs of the feme ; and as to the lands ia Ai tojtheben 
o\' the baron> Ba>on dies leaving one fon only, the fenje appoints the whole to him by her will; but 
if the fon dies wiihcui iiiuc, and uider 219 flie appoiuti the whole to ftrangers ; he dies ander i£[e 
«rd \ikiihout iHue. This is eiiher a good appointment,, or if it be not, is a good executory devife of 
ihc fcme*s refuUing ufc in the lanib in C. and therrfoie quacunq. via dau, the heirs on the part of 
ch<* frmr have ao Liue to il.e Idcdi in C* But if the appointment be bad, the heir ea parte the barm 
h4s title, 

then 



EA8TER TeUMi 23 G^d. II. 1750* 271 

tlien as to all their lands both tn Swiliand and SomerJIjam^ to the 
U& of the faid i/^/i^jf fof his Ufei and after his deceafe to the ufe 
of the faid Mary for life in bar of dower ; and after the deceafe 
^f the furvivor of them, then to the ufe of fuch child and children 
on the ho&'f of- the faid Mary by the faid Henry to be begotten, 
and foi* fueh eilate and eftates, and fubjed to fuch powers, pro^ 
vifoes> conditions, and limitations, as the faid ^/^ry, not withRand'^ 
ing her coverture, (hall bjr any writing under her hand and feal, 
or by her laft will and teftament in writing, attefted by three or 
more credible witneffes, limit, direft, and appoint the fame ; and 
for want oJF f«ieh limitation, dire£lio», and appointment, to the 
ufe of all fuch children on the body of the iM Mary by the faid 
Henry to be begotten, and his^ her, and their heirs, equally as 
tenants in common ; and for want of fuch ifTue, to the ufe and 
behoof of fuch pcrfon and perfons, and for fuch eftate and 
eftates, and under fuch provifoesi conditions, and limitations, and 
in fuch fort, manner, and form, as the faid Mary Hammsndf 
during her faid ceverture> or at any other time, and as well mar- 
ried as fole, (hall, in and by her laft will and teftament, or by 
any other writing or writings, deed or deeds, under her hand and 
feal attefted by thfec or more credible witifeffes, give, order, dif- 
pofe, declare, limit, or appoint the fame, or any part thereof ^ 
and as the faid eftates fo to be appointed (if any (hall happen to 
be) Ihall refpeftiyely end and determine, and for want of fuch 
gift and appointment, then as for and concerning the premifes in 
SivU/andf (now only in queftion,) with the appurtenances, or fo 
much whrreof no fuch difpofition (hall be made, to the ufe of 
the right heirs of the faid Mary fot ever ; and as for and con- 
cerning the lands in Somer/bam, or fo much thereof, whereof no 
fuch gift or difpofition (hall be made, to the ufe of the right heirs 
of the faid Henry Tampion for ever. That the faid marriage 
(bon afterwards was had, and Henry Tampion thereupon entered 
ihto all the lands, and was feifed under the fettlement, and died 
in 1729, feifed of the lands both in Somer/ham and Swilland^ 
leaving the faid -M^r;^ his wife and one only child by her, 
Henry. 

That Mary the widow, upon the death of her huCband, entered 
into all the lands both in Somerjbam and Swi/Iandf and was feifed 
thereof under the faid fettlement ; and being fo feifed, by her 
will of the 25/A of November 1733, properly attefted, gave and 
'dc\ikd unto Henry Tampion her hn, and his heirs for ever, all 
the lands in Swil/dnd and Somerjbam ; but in cafe her faid fon 
fhould die before his age of 21 years, and without iflue, then (he 
gave the faid lands in Swilland to her brother Jofeph Clarke^ and 
Ann ProBor her fitter, the wife of Boycott ProBtory and to theiir 
heirs for ever, as tenants in common -, and upon the like. contin- 
gency fhe gavie the lands hi SoWierfbam unto Sheatcrcft and Haile^f 
amd chek Keirs^ as tenants ki cemmcm* 

That 
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That the faid Mary having fo made her will died feifed of ad 
the lands in SwU/and and Somer/bam in 17339 leaving her fon and 
only child Henry an infant. 

That Henry the fon upon the death df his mother entered into 
all the lands in SwUiand and Zotnerjbam^ and was feifed thereof 
as the law requires, and afteAvards in the^^^i- ^733 ^^^^ feifed 
thereof, undct age and without iflue. 

That ^tnall the leffor of the plaintiff is heir at law to Mwy 
the mother of Henry the/on^ and heir to Henry the fon on the 
part of his mother, and the defendants claim title and are in pof- 
feffion of the lands in Swilland now in queftion under the will of 
Mary. 

After fevcral arguments at the bar, the eoUrtgavC judgment 
for the defendants, and were all clear of opinion that whoever 
had title to the lands in Swilland, the heir of Henry the £ba ex 
parte materia had none. 

Many objeftions wtfre taken to this appointnient to Clarke and 
Procfor upon the contingency of Henry the fon*s dying without 
iflue and under age, as not being warranted by the power under 
the fettlemert *, but the whole court agreed, that if it could not 
operate as an execution of the power under the fettlement, yet it 
was good as an executory devife to pafs all the mother's intereft, 
and therefore they faid if the leffor of the plaintiff claimed by 
defcent as heir to the motlier Mary^ ihe had devifed her eflate 
away, (if (he had any,) and if the limitations to Henry and his 
heirs took place under the fettlement for want of appointment, 
Henry the fon, in that cafe, would take a fee by purchafe, and 
then his heirs on the part of his father would have title, fo that 
it was impofTiblethat the leflbrof the plaintiff as heir on the part 
of the mother could have any title. 

But although the court held this to be a clear cafe againfl the 
plaintiff, and that the defendants being in poifcflion entitled them 
to have judgment, yet they doubted how far their title could be 
maintained if they had been plaintiffs in this ejeftment, or if the 
qucdion had now been between them and the heir on the part 
of the father. . ' 

This doubt arofe upon the limitation in the fettlement after 
the wife's eftate for life, " To the ufe of.fuch child and children 
" on the body of the faid Mary by the faid Henry to be begotten, 
" and for fuch eliates, isfc, as fhe fhould appoint/' and upon 
the argument for the plaintiff it was contended, that as there 
was iflue of the marriage, the conditional appointment over to 
flran^eis was not made in flrift purfuance of the power, and was 
therefore a void execution thereof 5 that all powers are to be 

9 ftriaiy 



£AstER TfiRM, 23 Ceo. IL tyjrd* ^73 

&n£lly purfued : and the only power "given to the motiier in thh 
tcafe was, to xiiftributc the eftatc among the children,. if there 
ihould happen to be more than one^ in fuch proportions as (he 
thought proper ; that (he might give an eltate to one for life,- to 
another in tail, and to a third in fee ; but that &e was obliged to 
depart with the wbote fee-ftmpU among them ; and if there was 
only one, (which was the cafe,) that ihe muft give the whole to 
that ,one,' and had not power to limit a partial fee as (he ha9 
done. ' This was compared to a cafe which frequently happens 
in courts of equity, where a fum of money intended as a provi- 
sion for younger children is left to t^ diftribution of aftfther tk 
mother, to be proportioned as they think proper; in which cafe 
.it was iniSfted, 'that when there b only one oUMy tksrt chilA 
vould in equity be entitled to the w)k)1c« 

It was further tnfifted, that the manifcft intention of this fettle* 
Jnent appeared to be, that the children of the marriage Oiould at 
^11 events be provided for after the death of the mother ; and 
that this ihtejution would be entirely defeated if the mother 
ihould be conftrued to have had a power to appoint to an only 
child a lefs eftate thaii an abfolate fee^Hmple, for fhe might then 
have given him an eftate for yeani^ or for a day ^mly, and fo 
leave him totally unprovided fon To this it was anfwered, that 
if there were more c(iildren than one, it was agreed that the 
mother might appoidt to which (he pleafed the whole fee^mple, 
in which cafe die would leave the reft without any provi^on at 
^ ; and therefore it could not be the intention of ^e fettlement 
that all the children (hould be provided for in all events : that in 
this Cafe, however, die mother had made a fufficient provifion 
for the child ; for Henry the fon was, by the deyife, to take the 
whole fee-fimple abfolutely, uniefs he died without ifiue and un-> 
dcr a:. 

It was furdi'er contended for the plaintiff, that if th^ powcfT 
was nbt'properiy purfued, Henry the fon in this cafe could R«t 
take an eftate in fee bv the next limitation, for want of fuch an 
^pointment ; which is, ^< to the ufe of all fuch cbildfen on the 
«♦ body of the faid Mary by the laid Henry to be begotten, and - 
<^ his, her, and their heirs, equally, as tenants in common : and « 

^* for want of fuch iffue, bfc.t" ior that the woids in the (ettle- 
inent, "j^r want of fuchijfue^ reftrawicd the eftate to the chil- 
dren and their ifiue, and made it an eftate-tail ; that therefore, afa 
Henry the fon died without iflue, the plaintiff iiad title as tight 
heir of Mary: for that this was not a good will, to pafs any fu« 
tnxe intereft by way of c&ecutory devile. 

But as to thefe two points it was refolved by the CMrt{ i%. 
That this was a good executory devife, as it^ depended upon a 
contingency to arife within the compafs of a ^{e then in being i 
and iSly^ That the meaning of the words *^ for want of fiich~ 

Vol. L T " iffue'' 
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*< iffiic** in the fcttlcmcnt, was only thiatihc limitation to tRc 
children and their heirs could only take place for want of the 
wife's appointment under the firft power, and that the next 
power given to the Wife could only take place for want of ijfue (f 
the marriage : and BurtUtt J. declared that thefe words did not 
create an eftate-tail, but only made the wife's fecond power of 
appointing depend upon a contingency with a double afpe£i. 

No opinion was given upon the queflinn as to the validity of 
this appointment} as that could no way affe£^ the prefent plaintiff, 
•but could only be a queftion between the heir of the part of the 
father and the devifees j for if the power was fo far illegally pur- 
fued as to let in the next limitation to the children ahd taeir heirs 
for want of an appointment, then the heir ex parte paternd would 
have title \ but if it was fo far well cj^ecuted as to prevent the fub- 
fequent limitation from taking place^.the remainder of the eftate 
would either go over with the lad limitation of the fee to Marfi 
or what is not fettled in the releafe would be vetted in her by 
way of refulting ufe as to the lands in queftion : in either cf 
which cafes, the title would be in the devifees. The court gave 
judgment for the defendants, and ordered the pofiea to be de- 
livered to them, and that the plaintiflF (hould pay them cofts of a 
nonfuit. * . 

N. S. John Tampion the eldeft brother of Henry Tampion the 

father, . uncle to Henry the fon, and heir at law to them both, 

brought an ejeftment in C, B. for all the lands both in Somer" 

Jham and Stvillandy which was tried at the Lent^ ailizes at Bury 

*" ^43 \ ^"^ W ^^^ confcnt of the parties a cafe was made upon 

the very' fame fettlement and will for the opinion of Mr. Julticc 

j Burnett^ before whom the cafe was argued at his chambers ; and 

he was of opinion as to the lands in Somer/bam^ which moved 

from Hctiry Tampion the father, and whereof Mary could have 

no refulting ufe,. that (he had no power to difpofe thereof, and 

determined that John Tampion^ the heir both of Henry the father 

and the^/i, fliould recover the lands in Somerjham : but as to the 

lands ill SwUand^ he was 9f opinion, that if it was a doubt wbe* 

ther her appointment over was good or not, yet tliat as^ they 

moved from her, (he had a refulting ufe therein upon the death 

of Henry the fon without iffuc and under age, which (he had 

power to difpofe of ; and as to thofe lands, gave his opinion for 

;the devifees, that they took them by way of executory devife of 

her refulting intereft : but notwithttanding this opinion of a (ingle 

See the 2d judge, John Tampion has (ince brought another cjcdlment in 

JuJ^rVs^'/e ^' ^' ^^^ ^^^^ ^*"^^ ^" Swllandi which was tried at Buryfummar 

^37. Roe ?» ojjizts 1746, when a cafe was made as above for the opinion 0^ 

Dyat. the court of B.R. 
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Neal, of the Demlfe of the Duke of Athol, verfus 
^ Wilding &al.. B. R. 

iN ejeftment, after a fpeciiai vcfdift and three folemn argu- Tenant Ta 
^ nients, it was adjudged by the whole court, that wheire tenant '*r ^^ c^l 
in tail male, the reverfion in the crown, [anno 5 Hen. 8. ) before crown, the . 
th^Jtat, 34 to* 35 lien, 8. fuffered a common recovery with (ingle* reverfion in 
Voucher, the recoveror thereby gained a bafe feey which will be f^^Js^"* 
determinable whenever there (hall be a failure of iflue niale ; that common re* 
this bafe fee is d^fcendible and alienable ; that the.ifltie in tail arc^^^^^^'X ^- 
thereby completely barred ; and the ancient reverfion is dill in the ^°^ h?| 1,^ 
crown, which may come into pofleffion, and take place, when- gainsabafe 
ever there fhall be a failure of iflue. fee,dercend- 

ibie and all* 
enable fo long'^ai there is iflue in tail, aifl the reverfioh is ftill In the crown. Bro. Tail 4.1* Cro« 
Car. 430. Fiowd. 555. a. dit. per M^iwood. i Leon. 85. as to remitter. 

The lands in queftibn were ' part of th^ lands which Hen. 7. 
granted to Six Thomas Stanley in tail male, whereof Thomas his 
grandfon Earl of Derby fuffered the common recovery, 5 Hen. 8. 
and thereby gained a bafefee^ which defcended to Cl^arles Earl of 
Derby^ who (after ^^r. 4 Jac. i. touching the eftatcs and con- 
troverfy in ilit^Derby family) levied a fine of the lands in quef- 
tion, under which the defendants claim as purchafers of the baf<i 
fee. 

The court refolved that t\\tjiat. 4 Jac. ena£led with the con- 
fent of th^ parties therein mentioned, made no alteration in the 
hafe feey which wis then in cxiftencc; that the drown or par- 
: iiament gave nothing thereby, but only by confent of the family 
new modelled the bafe fee ^ which is /defcendible and alienable fo 
long as there are heirs male of the family. 

Tbe kflbrs of the plaintiff claim under a family-Ctttlemcnt con- 
firmed by parliament by the faid private ^/7/. 4 Jac, i. ; and ir 
was contended, that by that ftatute thefe lands in Brotherton in 
Lancafhire were made unalienable by the iffue in tail ; that in 
cafe of a deed it wa^ admitted it would have been otherwifc ; 
but the court refoIve4 the contrary as afore is faid. 

It was objefted, that the verdifl found the fine was levied /^iw- a fine is 
pare Car. 2. before, the king's juftices in the court at Lancafter : found bjra 
•but it is not found who thofe juftices were, whether they were b^/j^j^J^ 
fuch juftice's as had power to take the fine. But per curiam'^ fore the juf- 

ticeofthe 
court of the county paUtioe of L^c'after, the court will prefume they were joftlcet who had powtf 
to take the iinc. 

T2 ' W« 
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Wc will prcfume them to be fuch juftices as had power by da- 
tute to take fines in the county palatine, as the contrary does not 

The recovery here in 5 Hen. 8. nMikes the difference between 
this cafe and Murray v. Eyton, T, Raym. ^2^. Sir T. Janes 137. 
S. C. : there was no recovery ; only a fine by tenant in tail, 
with rcverGon in the crown, after ji?«/. 34 Hen. 2. Judgment 
for the defendaidts. 
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Beck, on the Demife of Hawkins, vtr&r Wdfli. 

B.R. 

- ^!f ^°J,!^ IT JECTMENT, vcrdia for the plamtiff fubjeft to die opinion 

gagM for' '■^ ^f ^^^ court upon this fhort cafe : Thomas Grtindf being 

yeirt, be- fcifed in fee-tail of the lands in queftion, made a mortgage thereof 

*""*^*dd*^' to the defendant for a terni of 500 yearsf without having fufferied 

without fuf! ' recovery, and afterwards became a bankrupt, and died before 

fering a the bringing this ejeftment. The leffor of theplaintiff is the af- 

c^"°^"h*" ^^8"^^ under the commiffion of bankrupt, and claims title under 

•ffigrJiof a thcjiui. 21 Jac. u c. Xi). fee. 12. which enads, >* That the 

baukrupt « comtpiHioners of bankrupt fliall have power, by deed inroUed,. 

Secftate* ** '° grant and fell ail manors, lands, tenements, or hereditsh 

dear of the *' ments whereof any bankrupt is or (hall be feifed of any eftate 

mortgage by ^ tail in pofieffion, reverfion> or remainder, for the benefit of the 

^l]^cli. " creditors of fuch bankrupt. And that fuch grants and falcs 

c. 19. f. it. " fliaU be good in law agaiirft fuch bankrupts, the iflUes of their 

P^y^^, ** bodies, and againft every perfou claiming any eftate, right, 

^^^1^^^ ^ •* title, or intereft, under fuch bankrupts, ^d againft every pcr- 

^^uT^L^^ " ^^" whatever whom fuch bankroptsr^ by common^ recovery or 

*__* ^^ <-^ *\ other wife, might cut off or bar frpm any remainder, rcverfion, 

'i^^riK.. , i« rent, profit, title, or poffibility, into or out of any of thefaid 

*< manors^ lands, tenements, or hiereditaments.'' 
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This cafe was twice aTgued at the l>ar> mud. twt> quelUooi 
were mskde j i^,. Whether, if Thomas Ortftufy had fuflRpT^ 51 IP^ 
^ coveiy, it would not have let '£» this mortgagQ.for 500 ycar$ ? 

2^1^, Whether the (latute doea not operate m a comx^Vd ii<^ 
cevery to all intents and purpofes ? . - 

As to the firfl queftioi> it was refolved by the court clearly, Butifhchad 
that if tenant in tail makes a leafe or naor^gagc for years, or f^ffoed^w 
charges the land with any other incumbrances, and afterwards wooW hUe 
fttHers ^ common recovery, th^i ihall let in all thq incumbrances $ lecin \bfi 
9ind th« reafori is, that whatever a^ binds the tenant in tail hii|i- JJJJ^Jgj^ 
felf, (hall bind the recpverors, or the perfon 01 perfona to whofe dunbrtactt^ 
ufe the recovery 15 fafFered > for he wno recovereth cannot fay 
th^t h( againfl; whom he Recovered had but an eflate in tail* 
JPc^, 5 1 6, And the comt faid chi$ is the law beyond all doubt. 

As to the zd cjueftion, they held tbs^t the ftatute of 21 yac. t. 
c. 191. / 12. was made for the benefit of creditors who Ead no 
fpecific lien upon the lands of a bankrupt, and not fbr any partl-.^/^^; 
cular creditors who relied upon the title they accepted of; thatr^^^^^^^c^^ "^ 
tenant in tail without firfFering a recovery CQuId only affe£t thcj^^5£^ /^ 
eft ate fgr hi$ life, and he being now dead, the mortgagee's titlej^^j^^^^ ^/^^ 
is at' an end, and this ftatute never intend:ed tp put the prior in-^ ^^jaIi-a^/^ 
cijmbrancers on an eftate-tail in a better cafe than they wouldf^'^^^'^^'1^5^ 
otberwife have been if the ftatute had never been made. ^^^^^*^^'/l/ l^ 
woi^ld be very ftrange to fay that this ftatute, which was moft^^^' /^ 
plainly mad^ tor the general benefit of all the creditors, (honld '^^^^'^ 
nave an effeflT which is quite contradidlonr thereto; v/z. to makc'^^^'^^^^i 



mad^ tor the general benefit of all the creditors, (honld '^^^^'^ r^zu 
ave an effeflT which is quite contradidlory thereto; v/z. to make "^^y^j^^y^ ** 
ood a defeSive title to a particular creditor: it is impoffibte xkc^^^^^"^^^ 
egiflature could ever intend any fuch thing ; fp, without faying 
a^ny more, though this be a new cafe* yet we aye all clcay of 
opinion tl^t judgment mull t)e for the, plainti^ 

Gunn verfus Mackhcnry. B. R. 

npHE plaintiff levied a plaint in an aflign of debt in one of Plaintiff de- 
* th« courts of the city of London for goods fold, board and ^l**^* »« «*?« 
neceffaries, made an affidavit that 3Q/. was owing to hini from 5ebt^T*" 
the defendant, and held him to bail, and declared in the city conceffit 
court in debt upon a ^oncejit fdvere according to the cuftom-of ['^^J?'^ J^f 
the city. ^vti'by*' 

habeas cor» ' 
The a^lon being removed into this court hjhaheai corpus^ the 5^*J^*j^ 
defendant ppts in bail above, and the plaintiff declare? here rfr ineaf^,et 
mvoi in an aftion upon the cafe upon feveral prpmifes, prpeecds he ihaa not 
j;o final judgment, and to ^fcirefacim againft the ball; and now ^^J' J"'/ j,^*"' 
it is objefted on belialf of the ball by Mr. Hiime Campbeff, that fame caufe 

X 3 the ofaaioB. 
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the original plaint below being in an a£iion of debtf and the 
plaintiff having declared here in cafe^ has thereby \o(^ his bailt 
Scdper curiam — ^This is the very fame c;^ufe of a^ion, and if the 
plaintiff had declared here in debt upon a concejjit folvire^ the de- 
fendant might haVe waged his law, which he could not have done 
in the city coqrt ; and we are all of opinion the bail 4te li^blc^ 

• ""■■•"' ■ . ' 

Chefter wryZrx Upfdale. B. R. 

Q^^S^b^ther hp H E defendant being arreftcd for a debt at the plaintiff^ 

ktVpFTtoii • f"^^^ moved the court to be difcharged out of cuftody upoii 

peer be pn'< common ball upon his owti ajjidavlt only, wherein he (wears that 

Alleged from he entered into the fervice of Lord Willoughby de Brooke in Junt 

^^ * laft, as his game-keeper of his manors in Somer/ef/hire^ and ha$ 

ever fincc continued, and now is in his lord(hip*s fervice, and that 

hj order of his locdfliip he had been attending him in feveral 

'counties in England^ and is charged with buflnefs he has to be 

done for his lordQiip, which he fwears he cannot execute becaufe 

)ie is detained by the arred. 

Per curiam — Before \kitjlat. 1 2 £5^ 1 3 ^. 3. r. 3. the way was 
for perfons entitled to privilege of parliament to fue for fucH 
writ \ and in Pttt\ cafe, Comym 444. although the judgesiwere 
pf opinion that he was entitled to privilege' of parliament, and 
difcharged him upon motion, yet tord Hardwicke C. J. then 
•expreflcd himfclf to this efFeft : ** I defire it may be underftood, 
via* CU- « that we do not determine that the court is bound, in every in- 
H?n!RcbdL •" ft^"c^ of ^^^^ ^"^^^ ^^^^ "^^y hereafter happen, to difcharge pcr-j 
lib. 4. y fons (who may claim privilege) upon motion, A^-ithout a writ 
foi. 397. f< Qf privilege, but we hold it difcrctionary in the court either 
•ino 1705. ** 'o proceed by this method, or by writ, as the nature and ^ar- 
** ticular circumftances'of the cafe {hall appear to induce the 
" legal difcretion of the court." And this brings us to confider 
whether in the prefent cafethe^pe is fufficient evidence laid be- 
fore the court to induce us to grant this motion ; and we all 
think there is not ; for if the defendant is really and truly in tl\e 
fervice of Lord IViUoughby de ^rooie^ and is neccflarily employed 
about his cllates and manors, there ought to be an affidavit laid 
•before us nihat^ and ivhere thofe e dates are, and that fiis lordfliip 
is in poflefnon of fuch eflate or Qianor, and that the defendant 
is gam^'keeper in fuch manor. We give no opinion whether thfs 
defendant is entitled to privilege of parliament or not \ but by an 
. order of tlicJ-Joufe of Peers of the :j8th of June 1715, which 
fcems to be a declaration of their privileges, we conceive that that 
order does not extend to privilege all their menial fervants from 
arrefts, but only fuch a$^re neceflarily and properly employed 
about their eftates^ and 4f^ut their perfon^ ^ that therefore is 

this 
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this is the fenfe of the Lords themfelves of their own privileges, 
we ought to have proof laid before us that this defendant is ne- 
ceflarily and properly employed about the c (late of Lord H^iV- 
ioughby : and therefore the rule to (hew caufe why common bail ~ 
Ihould not be accepted rauft be difcharged. N,B, Lord WiU 
loughby ie Bt^ooke fat in court while this motion was made and de- 
bated| ivith his hat on^ upon the bench next to the junior judge, 
and after the motion was over, flood up with his hat ftill on, and 
fpoke forxiethit^g to the court which I could not hear ; but I heard 
Lord Chief Jufticc Lee tell him (with fome warmth) that he did ; 
jiot behave with proper deieency to the court j whereupon Lord 
JVilloughby de Brooke begged pardon of th^ court^ stnd pulled oflF 
bi§ hajt, 

RolUavff)^/ Mills. B. R. 

ACTION upon a foreign bill of exchange 5 and in order to Ball 
hold the defendant to fpecial bail, one Peter T. of London^ o?^ffid V?^ 
merchant, niaketh oath, that the defendant ilfiV/x is indebted to fl,a*be*ih- 
the plaintiff iS^/Zlft in a certain bailable fum of money by virtue fufficieotto . 
of a bill of exchange indorfed by the payee to the plaintiff, as ******* defend- 
appears by tlie faid bill and indorfement, and that Mills the de- Sal^J**' 
fendant accepted the bill, but had refufed payment ; that the bill 
was protefted, and thougli the affidavit was pofitive that the de- 
fendant had accepted the bill, yet the court on hearing counfel 
on both (ides ordered common bail, becaufe the affidavit only 
fwears that the defendant is indebted, as appears by the faid 
bill, Js*^. And the cafe oi Mansfield v. Fergufotij Mich. \6Geo» 2. 
B» R. was exaflly like to this; and in HiL i^Qeo.2. a third Anteiii, . 
. perfon fwore that defendant was indebted to plaintiff in 800 /., *?*• 
as appeared by an account dated under the defendant's own hand. 
Mr. Henley moved that common bail might be accepted, which 
was ordered accordingly on hearing the other fide ; and the court 
£aid that fuch affidavit is infufficient, when it fays, ** As 4>ppears^ 
tt by fuch a note, bill, or bond, isTf" i and this l^alance of account 
may have been difcharged for any thiqg this third perfon knows* 
Vide zStra. 1226. 
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Taylor ver/us Bird, B. IL ' - 

Aaun bin<ft T^ EBT on a bond. Defendant crares efyer, and fets forth the 
Wdtotore ^^ condition, which wat, " That whereas a marriage 11 
hiichtiixtn ** ihortly lo be had between S^wd Bird and Mary Taylors 
acoi. he <i Now the. condition of thia obtigatiofi is fuch, that if the (pi 
^^^Za ** *^"*' ****^ P^^» bequeath, o? leave to tkc faid Mary aoo/. 
ttfei tbe ** for her own benefit, or if the laid Mary (hall die be^rc the 
riJeft an << laid Samial^ he fliaU leave onto the child or dtijdren of the 
?a*'d*^indto " *^'^ •*^^'7 jointly 200/., then this obligation to be vpid.*' 
the other Which being read and heard, the defendant goes on and jrfeads^ 
three 50 1. that the faid Mary is dead, and left four children, and that Samuet 

ii3t a per- than the value of 50 /., and to the other three children 50/. a* 
fwrinance of piece, to be. paid to them as they (hould attain their rcfpefthre 
th^coDdi. ^^^ ^£ t^cnty-onc. To this the plaintiflF demurs. 

Pfr curiatn-^The plea is bad, for the giving the t}iree duldreu 
the feveral legacies of 50/. a-picce, to be paid at twenty-one, and 
the landed eitate to the eldeft child, is not a performance of the 
condition *, and there is a great difference between leaving the 
d)ikireii zoo J. jointly, and giving t)iem feveral legacies at 
twenty-one ; and it was intended that there fhould be a benefit of 
furvivorfhip, and the land canfiot furvive ; befides, there is no 
prefent provifion for the children, which was plsnnly intended 
to be made by the bond, therefore there mu(t be judgment fpr th^ 
plainuff. 
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The Innholder's Cafe. B. R. 

A C^fTION of debt upon a l^law^ •* That cv,«rj inaiholjcr be- Dcbtonm 
^^ " ing entered as a brothes of the company^^ (hall pay two n^t^^^j^ 
" flHUings a yearijuartcriy, (to be applied ta particular puipofcs 2I ^v^llnn 
^ for the benefit of the company,) under the penaky of five fliiJ- quarterly ; 
*' lings iy^r annum:* The breach affigned is, that the defendant I'll^'**!^^ 

• r r t r ^ • f\ r et I i nCed not a!« 

ftas fet four yeara next before the lit of SejpUtiiMr 1749, been en- ggn thedayt 
tefcd a brother of the companya but has negleQcd to pay the of quarterly 
two ihittinga per oMntm qoarteily for the faid four years, per quod P*>««^ 
aSik accrevk. Objedied in anreii of judgment after a verdi£i» 
that no particular days aie affigned fov the quarterly payments ta 
be made : but p^r Mam cwriam^^Tht declaration i& very well } 
and Dennifin}. faid, it would have been good even od a demurred 
t^ffiea delivexed to the phizuiff. 

Dale wrfus Hall. R R. 

A CTION upon the cafe againft a (hipmafter or keelman who Ahoyman 
•** carries goods for hire from port to port. The plaintiff does ^^ "n<*«'- 
not declare againft him as a common carrier upon the cuftom of It fJ<Ss*^"* 
the realm, but the declaration is> that the defendant, at the fpe- muft deW 
cialinftance of the plaintiffi- undertook to carry certain goods, ij^mfafeat 
confifting of knives and other hardware, fafe from fucb a port to eJceJifdal' 
iiich a port, and that in confidepition thereof the plaintiff under* maged by 
took and promifed to pay him fo much money; that the goods ^^^ o^ 
were delivered to the defendant on board his keel, and that the thckW's^ 
goods were kept fo negligently byr him that they were fpoiled, to enonies. 
the plaintiff's damage. That upon the general iffuc nonajfumpftt '^*'^* '^* 
this caufe came on to be tried before Juftice Burnett^ ai^d the \j^%^^ '^^ 
plaintiff proved the goods were al) in good order and clean when: 
ffaey were delivered on board, and that they were damaged by 
water and rafted to the amount of 24/. This was all th^ plains 
tiff's evidence. 

For the defendant it was infifted at the trial, that as the plains 
tiff had proved no particular negligence in the defendant, that he 
might be permitted to give in evident that he had taken all 
poflible care of the goods \ that the rats made a leak in the keel 
pr hoy, whereby the goods were fpoiled by the water comin;; ip ; 
|:hat they pumped and did all they could to prevent the good$ 
being damaged, which evidence the judge permitted to be given* 
^nd thereupon left it to the jury^ who found a verdi£^ for the det 
fcikt^nt. . 

9 ' t^ 
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It was now moved for a new trial by Mr. Clayton and Mr. 
Ford for the plaintiff, who infifled that the evidence given for the 
defendant ought not to have been received. 

Fojter J. reported that Burnett J. was doubtful whether the 
evidence given by the defendant was adjnifEble or not^ and fub- 
mits that to the court ; but if it was admiffible, he is very well' 
fatisfied with the verdift. 

Sir Thomas Bootle and Serjeant Booth for the defendant, infiftcd 
that this declaration not being upon the cuflom of the realm, but 
upon a particular concrad, and that the breach a(Egned being, 
that by the negligence of the defendant the goods were fpoiled, 
that therefore negligence is the very gift of this a£iion, and the 
defendant has proved there was no negligence ; indeed if the de- 
claration had been, that the defendant promifed to keep fafely . 
the goods as well as to carry them fafely, be muft have kept theav 
(afely at all events. 

Lee C. J.— This is a nice diftinftion indeed. 1 am of opinion 
chat the evidence given for the defendant was not admiffible. 
Tlie declaration is, that the defendant undertook for hire to carfy 
fnd deliver the goods fafe ; and the breach aOigned is, that they 
were damaged by negligence : this is no more than what the lav 
fays ; every thing is a negligence in a carrier or hoynian that the 
law does not excufe, and he is anfwerable for goods the inftant 
he receives them into his cuftody, and in all events, except they 
happen to be damaged by the aB ofGody or the king's enemies f and 
a promife to carry fafely, is a promife to keep fafely. 

Wright J. of the fame opinion. 

Dennifon J.— The law is very clear in this cafe for the plain- 
X tiff-, the declaration upon the cuflom of the realm is the fame in 
effe<9: with the prcfent declaration ; in the old forms it is, that 
the defmjdanty///2-^^//, &c. whiqh (hews that it is ex contraBut 
in the prefent cafe the promife to carry fafely need not be proved; 
the law raifes it ; the breach is very right that he did not deliver 
themiafely, but fo negligently kept them that they were fpoikd. 

Fofter of the fl^me opinion ; and a new trial was granted* 

Note; GoJ^ v.-Clinhard^ tried at the fi tings in London after laft 
Hilary term, before Lee C. J., was an adlion againft a mafterofa 
fliip, who undertook to carry goods from London to Amjlerdami 
the breach affijj;ned was, that a puncheon of rum was itaved and 
loft to the plaintiff's damage ; this was proved to be doneWtl^ 
defendant's fervants in letting it down into the hold of tbcttupi 
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^.d though the defendant proved it was endeavoured to be let •Lord Chief 
dowi) intp the hold with all poffible care, yet by accident it was ■'i"^!^*'^^. 
, ftaved; notwithftanding this, the jury gave a vcrdi£l for the Ireland at" 
plaintiff agreeable to the direftions of the Chief Juftice. Note i the time of 
This cafe was cited by * Mr. Clayton in- the cafe aboye, [hU^bo(ikf 

'. ^ex verfUf The Borough of Midhurft, B. R, . 

MOTION for a mandamus to the lord of the manor of the Mandann^ 
burgh of Midhurji and to the fteward, to hold a court, and ^^^ ^«*'- 
to the homage to attend that cpurt and prefent certain convey-% ^^^^ ^J 
^nces of burgage tenements, which when prefentcd will entitle ^lidfaurft 
the purcbafcr 8 to vote for members. pf parliament and to other *"**to*« 
priviiegies there, which, it appears by affidavits, had been ten»r hoS^cJ^rt 
dered to the homage, and rej^ed by them at the laft auquaL and prefent 
court in AuguR laft. * ^^^'"* ««»-' 

• * *^ . \ejancM to 

purchafers 

, ri>e principal obje£tion made at tbe bar a]gain{t a mandamus is, of burgage 

- that the homage in this cafe are not minift&iaty h\it judicial o&y J^^r^he 
f ers, and tl^at it appears to the court they haye already exercifed ^ ^cuied^ 

"^ their judgment, and determined the conveyances. tendered to tobefwora 
them to be fraudulent, and tl^erefore refixfed to prefent the fame ^f^J^** 

. rt Jhe l^ft court, ^ratL^l'n^ 

to vote for 

Lee G. J.— It appears to the court that this is an ancient bo- "^^^f 
yough, confiding of bailiff and burgefles, that thefe perfons as 
fenants of the manor have a right by purchafe or defcent to J)e- 
come burgeffes, and are entitled to vote foy members of parlia^ 
ment, and for the bailiff who is the prefiding officer at eleflions, 

- ' ^hat a purchafer cannot exercife this right of voting before his 

purchafe-deed b^ prefented by the homage at a court to be 
holden for that purpofe before the lotd of the manor, or hi? 
fteward, that thefe conveyances have been diily executed and 
lendered to the homage, and that ^he homage rejected the famcj 
. looking upon them to be fraudulent. 

^ I am of opinion that the purchafers when they tendered the 
conveyances had jus in rem, viz* to be adni}tted burgeffes, and 
to THE PRIVILEGE OF VOTING, which a$ Lord Hoi$ faid in AJbby 
and White J is not minima in lege^ but a noble privilege ; and 
J think it would be ajbame to the law to fend, thefe purchafers tofeek 
remedy in another court, undtr a pretence that their purchafe^ deeds arc 
fratsdulent : that is a matter which we cannot take notice of, or 
try at prefent ; they hav^ no remedy but by a mandamus, and 
this being of ^public concern, this couijt'mufl: grant //; and if the 
conveyances are not good in law, that niatter may be returned • 
I thfUK the honaagers are mimfterial in this cafe : tliis is a parti- 
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cular authority lodged in certain perfbns l>]p the cuftom of tht 
nanor refpe^ling the pMic c§nciirn of the nation^ and therefore 
a mandamus muit ga to the homage to prefent the coiivej<anec6j 
and to the fteward to hold a court, admit, and fwear i» Aefii 
purchafers burgeflea of the town. 

Wright ^.'^l am. of tfie fame opinion; the homage hs(a no 
Tight to fay whether tbefe conveyances be good or not j tlicf 
ought to prefent them ; and there is no other remedy unkfs dui 
writ goes ; no other remedy has bejsn fo toinch as hinted at the 
bar *, $Handamu/s were introdoeed to aflift in matters of ricbt 
eoncerning tht ptMif, and the maxim e/t bomjuScisan^Banju* 
rifdUiionim is ther^y vMtAe g€>od ; the eafe of Clkbero, Coni. %^ 
is in point, but if this cafe was quite new, I think a mdndmtfr 
ought to go. And otee writ will do to both thcjuraff ikndfniH 
mrdf and to be returned by. them, rtidmd^JinftdaJinguHs. 

Dennifon J. of the fame opinion— I am fatisfied that the Iwt 
mage in thefe prefentments do not zfk jufUeiallf ; aU theyhsvetQ 
do is to declare in court, that the land which was once tlie 
hnd of A. is now B.% and is yery like Hrery of C^ifin, wtudiU- 
|io more than making a matter public. 

Fofler J. of the fame opinion— j-It is faid thcfc homagers ate 
upon their oath, and fo is ^very mayor of a corporation, and yet 
he is a mimfteriot officer in many caf<^s ; the homagers are fins^le 
by the fteward of the manor; if fo, furcly this cpurt can fend a 
piandamus to them ; and to deny the writ, would be to fay there 
is a right without a remedy. 

Hule abfolute for one qt more writs of mandamus^ 
at the pleafure of the profecutors, 

park vir/us Ycrbury, Bail for Hichard Snow* B. R, 

Declaration TAEBT upon a rccognizance of bail : defendant demurs, and 
in debt on a l-A afligns fot caufe that it docs pot appear by the declaration 
igalnft b^i? »* ^1^0^*^ f"*^ the defendant bccam^ bail for Snaw^ nor in what 
fnua fet ou't fum of moncv, 

for whom 

w JbwC^nd To thia it was anfwcred,' that the entries of reqogni2»ances aie 
Inwhatfunn. not in any particular fum. lilHis Ent gii, 6. mod. i^<^. Se4 
per eur'tam — 6 Mod. is very different from this; for there never 
was a declaration like this : it ought to have fet out that the de- 
fendant became bail for fuch a perfon in a certain plea of debt 
■ of fo much money, for which the plaintifF exhibited hisbilU Vf* 
Judgment for tiie defendant, vnl^fs ga^fe before ^Q epd of ^ 
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Blmldiorn verfus Feaft. In Chancery, 24 Od. 1750I 

A MAN makes his will, and appoints two infants his joint wheq there 
•*^ executors, and gives to each of them a feparate fpecific Ic- «« two exe- 
gacy of his perfonal eftate, viz. to each of them a particular ^^*^|g^ 
mortgage, and makes no difpofition of the refiduum : and^he gticies are 
queftion. now upon the hearing of the caufe is. Whether there 8»ven them, 
-(hould be a refulting truft as to the refiduc for the benefit of the toonc*«2[ 
teftator's next of kin, ,or whether it fhould go to the executors ? nothing to 

the other. 

Lord Chancellor decreecf that' it muft in this' cafe go to the ujJ^^ 
executors^ and not to the next of kin ; for the teltator by givmg fidauip ua- 
Atm fpecific legacies of unequal value intended fo much to pre- <iifpofe<l of. 
tcr one before the other ; and 2dlp The teftator might intend 
that they (houM take fotnc part ot his cftttc in feveralty as te- 
nants in common, a^d the refidue as jointenants, which in this 
cafe they do. Aiid the Lord Chancillor cited a cafe before him- 
felf, where there were two executors, and a legacy given to one^ 
but nothing to the other, and the refidue beiii^ undifpofed of, 
lie decteed it to the executors jUntly and equally ; and faid the j^- 

teftator, in that cafe, only imetided to prefer one executor to 
the other, to the amount of the legacy he had given to that we. 
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The Right Hdnourable the fiarl of Cheftcrfield and 
others. Executors of the Honourable John Spen- 
cer, Efq. ver/us Sir Abraham Janfen, Knt In 
Chancery, before Lord Hardwicke, afliftcd by 
Lord Chief Juftice Lee, his Honour the Maftcr 
of the Rolls, Sir John Strange, Lord Chief Juftice 
Willes, and Mr. Juftice Burnett. 

IN May 1738 Mr. Speticcr was 30 ycirs of age, had ah cftatc 
of 7000/. per ann, of his own, and another large cftatc 
whereof he was tenant for life \ and having contraf^ed debts, was 
very much prefled for nioney to pay them off; the Duchefs ^ 
Marlborough^ from whom Mr. Spencer had very great expcftations, 
was then 78 years of age ; Mr. Spencer by his agent fent a pro- 
pofal to market to borrow jooo /., to pay 1 0,000 /. for it within 
a month after the death of tlie Duchffs, in cafe he fhould furvivc 
her i the defendant liftened to the propofal, but at firft hefitated; 
however, at lad, came into the bargain, and advanced to Mr. 
Spencer 5000/., who gave a bond to pay the defendant io,oco/t 
if Mr. Spencer fhould furvive the Duchefs^ which bond was made 
by Mr. Spencer*^ own agent. 

The Buchffs died in OBober 1 744, about fix years and five 
months after this bargain, whereupon Mr. Spencer feht for the 
defendant and exprefll^d himfelf forrythat he could not then im- 
mediately pay him the 1 0,000/., and of his own free accord offered 
to give, and adlually did give the defendant a bond in the penalty 
of 20,000/. and a warrant of attorney to confefs a judgment 
for the 10,000 /. and intercft ; and thereupon the defendant 
gave him up his firft bond; Mr. 5/K?«6'^r afterwards paid 2000/. 
in part, and died in June 1746, about one year and eight months 
aftet the Duchefs. 

The defendant having fucd out zfcire facias upon the judgment 
agaiud the phintiSsj this bill'is brought to fet afide the cuntrad as 

ufurious 
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tifurious and illegal, or againft confciencc ; and for an injunc- 
tion, upon payment to the defendant of what teniaitis due to him 
of his 5000 /. and intereft. 

The defendant in his anfwer admits all the fa&s above; and 

.further fays,' that in his confcience He thinks the bargain was a 

fair one, for that Mr. Spencer was very infirm m his conflitution, 

and in truth did not I6ng furvive Xki't'Duchefs^ fo that the ^lefend-^-* 

ant ran a great hazard of lofing the whole 50C0/. 

It appears from the proofs read in the caufe for the pJaintitf> 
that it was hawked about that Mr. Spencer wanted to borrow 
5000/., to pay double for it upon the death of , the Duchefs^ if be 
' furvived her \ and Backwell (a gamefter) the witnefs told Mr. 
Spencer that he had found out a man of honour and fortune pro- 
per to be applied to, who, i^ he fhould not be willing to come 
into the bargain, would keep the matter fecret, fo that there 
would be no danger of its coming to, the ears of the Duchefs. 
Upon this Bachnvell applied to the defendant on behalf of Mr. 
Spencer^ who, he fwears, at firft declined the bargain, but faid he 
would confi<ler of it* Afterwards he xagreed to it^ and ad- 
vanced the money upon the terms above. It is aifo proved 
for plaintiiF that Mr. Spencer was of a very ftrong conftitution 
in 1738. 

From the proofs read for the defendant it appears that Lord 
Miitnford refufed to advance the money upon the like terms pro- 
pofcd to him, becaufe he looked upon Mr. Spettcer^s life to be a 
bad one. Several witnefles prove him of a broken conftitution, ' 
and the Duchefs of a ftrong one for a perfon of her years. It is 
alfo proved that in 1738 Mr. Spencer was indebted to feveral perr 
fons to the amount of 20,000/., was much preiTed for money, 
and that after he had got the 5000/. of the defendant he applied 
the money to pay off tradefmen. 

This cafe was folemnly debated in. TViwi)^ term laft by Mn 
Noel^ Mx. Clarke J Mr. Wilbrahanij and Mr. Cronvle^ for the 
plaintiffs, and by Mr. Attorney and Mr. Solicitor General for the 
. defendant. 

It was argued for the plaintiffs 5 ifty That this was an ufurious 
contract, and could not have ftood, even at law. 

idly^ That if it was not ftridlly an ufurious contrafb, yet un- 
der the circumftances of the cafe, it is a bargain againft -con- 
fcience, and ought.to be fet afide in a court of equity, as being an 
unre^fonable advantage made of a ueceftitous man. 



And 
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Anjd 3^/jr, That what Mr. Spencer 6id after tlie dcatk of -tk 
Duchefs (hall not make that bargain f:ood, which is ocmfcicooe 
ought not to ftand^ as being inconC&eot with die ptdccy of tlie 
kingdom. 

Mr. Aitor- In anfwer to the firft point it was tnfift^ for the defendant, 
nltCi^' *^*^ *° ^^^^^ ' contraS ufurious there mtift be a loan of money to 
he repaid in all erents with tnorc than lawftd intereft ; thattk 
5000/. was not to be repaid in all erents^ fant odIt in cafe }Sx, 
Spencer fliould furvive the Duchefs i fo that the defenidant ran the 
hazard of lofing the whole. Cro. Eliz* 741* Cro. Jac. 209. 
And the true reafon why a httwnree^tmd is not within the ftatate 
of ufury, is not upon account of traide, but bccaafe the party runs 
.a cilk of lofing all. 

idlji It was argued for the defendant, that as this was not an 
ufurious contract, fo neither was it a bargain againft confcience 
fit for this court to interpofe in; that the manner of obtainiif 
the contract was very^air on the part of the defendant, who 
never has made it his bufinefs to deal in this manner before ; that 
. Mr. Spencer fought him to come into the contrafl, and not be Mr. 
Spencer i who was wholly a ftranger to him \ and this the defend* 
4int fwears : aiid it is alfo proved, that it isnotfo much, as charged 
or hinted at that Mr. Spencer was a Weak young man, or in the 
leaft liable to be impofedupon \ and though he might have run 
out a little, yet he had an eftatc in fwiflefHon of above '7000/. 
per ann. and that he paid his tradefmen with the 5000/* was a 
circumllance in the defendant's favour. 

« 

And 2/^yi It was infifted upon for the defendant by Mr« At* 
■ torfieyj that fuppofing this was originally a bad contrad, (whicfa 
)ie abfolutely dented,) yet l^r. Spencer by giving lus hood 
{lud judgment after the deatli of the Duchefs, and pay'nig 
2000 /. in part, freely and voluntarily, h^s made the bsrpis 
good, and (hews moft clearly that Mr. Spencer looked upon the 
t:ontracb as very fair ; and that there was not the leaft ftaod, cir^ 
cumvention^ or impofition in it* 

Mr. Solicitor argued next for the defendant, and (la the jadg* 
ment of all who heard that great man) made ot\t of the moft 

u learned and elegant arguments that ever was heard in tlie faaH. I 
am confcious to niyfdf it is impoAble for me to do the great 
orator juftice, unlcfs I could write down every word he fpoke, and 
tlttrrcfore ^tnuft tell the reader that what I here report is 00 «orc 

.th^na rough iketch of the heads or fubitance of his aopgument. 

Mr.Muirty. Mr. Solicitor •General-^Tlxiet c^ueftions aw made; 1/?, Wkt- 
ther the bond as it (tood originally was not void at law by the fta« 
tutc of ufury ? 

24 
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^dy Whether this court cannot fet the bargain afide, as being 
sgainft confcienpe ? 

And ^dlyi If the bond be neither againft law nor againfi: coh- 
fcience, yet whether this court ought not to fet it afide on the 
foot of policy ? 

I fliall firft premife that this is as fair, as honeft, and as ho- 
nourable a contrafi; as can be made, and will be moft plainly 
fiiewn to be fo, by confidering, • 

y?. The circumftances, charadler, and fituatiott in life of tbtf 
obligor; and, 

2rf/|^, Of the obligee. - . , 

. ^dlyy The manner in which the contraft was carried on apd 
concluded. - ;« 

/^hly^ The fairnefs pf the price. 

Sthlyy The opinion the obligor himfelf h^d of this tranfa£Ho:i(i^ 

iftf The clrcumjlancesy charaBer^ andfttuatiqn in life of the oUi-- 
gor: he was 30 years of age, of good underftanding, not liable 
to be impofed upon, not a young heir, had no father, was him-^ 
felf a father, was in no date of difobedience with any relation, 
never gamed to excefs, or loft at gaming 300/. in all his life,' 
kis fortune in lands was 5000/. per ann. Jettled upon his mar** 
riage, he had 2000 1, per ann. and the intereft of 10,006 /.under 
iStiZ Duke of Marlborough* % will, a leafehold of I2d/. peranttn^ 
7520/. per ann. for his life, befides plate ahd furniture agreeable 
to his fortune, and had great expeftations from the Duchefs of 
Marlborough^ whofe favourite he was : when he wanted and. 
had this 5000/., he owed to tra^efmen 20,000/. Juftice re^ 
quired him to pay his debts, nay prudence required it, for fea£r 
their clamours (hould reach the ears of the Duchefs ; and if hd 
had advifed with his beft frie;ids how to raife money, they mufl: 
have told him this was the beft way of doing it. Suppofe at the . 
-time of making this contra£t it had been fettled and known that 
fucb a contract was bad, and that this court would have fet it 
afide, Mr. Spencer muft have been ruined* 

2dlyi The circumjlances and charaBer of the defendant: he is a 
man of fortune, upon yrhofe chara£l:er there is not th^ leafl: 
charge or imputation in the bill ; this is jthe only bargain of the , 

kind he ever made ; it might have been material for the plaintiffs 
to haVe made it appear that this was his ufual way of traffic ; he 

VoLtL U , was 
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was quite a ftranger to Mr. Spencer j nor ever kept him C6m^ 
|)any ; and fliall the property of a fair and honed man be takea 
from him, becaufe there arc fuch perfons in the world as de* 
yourers of young heirs I 

%dhy 7^^ manner in which the bargain was carried on and can" 
eluded W7L% extremely fair: Mr. Spencer himfelf fent the propofal 
to the defendant, and fixed his own terms, which the defendant 
at firft xefufedy as thinking them difadvantageous to him, for 
both the Duchefs and Mr. Spencer might have lived fo long, that 
although (he had died firft, the defendant might really have Jolt 
by the bargain* 

4/A/jp, 7he fairnefs of the price. The bargain fuppofes the 
Duchefs muft die firft, or it would be a mbft foolifti one indeed 
on the fide of the defendant ; and in truth fome of the witnefcs 
fecm to think he made a foplifli bargain. Mr. Spencer was cer- 
tainly in a bad ftate of health, and only furvived the Biuhji 
about 20 months; £^ died of a broken confticutiou, ^^ of old 
age ; compute the price on the event. Tliey fay on the other 
fidc^ the defendant might have infured Mr. Spencer's life for 5/. 
fer cent., but this is only faid by one witnefs, and that is of a Ufe 
of 30 in perfect health. An exa£l computation has been made, 
that if the 5000/. had been put out at legal intereft, and the in- 
tereft made principal every fix months^ it would, in the time 
from the advancing thereof to Mr. Spencer till the death of the 
Duchefs, have accumulated to 9663/. There muft be fome in- 
equality in every bargain ; and to make a bargain void by the 
Jloman law^ the price muft not be half the value of the thing fold* 

f^thlj. The opinion Mr. Spencer hitnfelf had of this tranfoBlon is, 
that it was a fair and honeft bargain : he takes every proper ftep 
t)f his own accord to carry it into execution upon the death of 
the Duchefs / he writes to Mr. Janfen to defire him to prepare a 
v^ond and judgment, executes them, pays looo/- at one timCf 
and 1000/. at another; and there is not the leaft fuggeftionor 
proof that the defendant ever threatened to diftrefs Mr. Spencer. 

So that this bnrgain, confidered in every view, appears to be 
a fair and honeft bargain, paving premifed thus much^ I Ihall 
now coiifider the rft queftion, namely, 

Whether the tond, zs it ftood originally luas void at law by tte 
Jlattitc of ufury. . - 

Amiently'Jt was again ft the canon taw to take zny premum 
whatever for the loan of money, as being agaiuft the law of 
God, and our common law followed it. Ufury is the hire of nio- 
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aey for a certain pricei to be repaid again in all events f and if 
the price given for the hire exceeds what the ftatute allows, the 
fecurity is void. The pr^fent cafe is a bargain upon a hazard^ 
not a loan of money to be repaid in all events, and is no more 
vrithitiihc Jlatute of u/uryy than a variety of other contingent 
and hazardous bargain89 as bottomree-bonds^ difcounting notes and 
bills of exchange^ buying upfecurities at under^value^ wager at odds^ 
infuran4:e intereji or nointerefi^ and many others; but if in truth 
Ithe real fubftance of a contra£t be for a fum of money lent to 
be repaid with higher intereft than the ftatute allows, no fliift 
can take it out of the ftatute, no contrivance can keep it from 
being ufurious. As therefore this was not a loan of money to be 
repaid at all events, it is impoifible it can be a ufurious contra^. 

As to the 2d queftion, Whether this is not a bargain againft 
eonfcience? there is not the leaft charge or proof that the defendant 
has been guilty of any mifbehaviour, fraud, or impofition what- 
ever j but then it is faid, 

3^i^, That although tbis t^rgain may be good both in law and 
eonfcience, yet this court ought to fet it afide on the foot oS poli^ 
tics. To this I anfwer, that this court never exercifes any legif'^ 
lative authority : if a contract be good both in law and confcienc^> 
-diis court cannot fet it afide. What were' all the hazardous 
ftock-jobbings in ^Change Alley ? There was a ftatute made to 
prevent them, therfe was a ftatute in Queen Anj^^ time to pre- 
vent laying wagers on politics ; bets at dice^ or other fair gaming^ 
could pot be fet afide but by the legi/lature i (hares of prii^es 
might have been fold by failors before the late ftatute to prevent 
it. If the courts in Weftminfler-hall fbould take upon them to exer* 
cife a legi/lative power^ the property of mankind would be mojl preca* 
rious and uncertain ^ which is the greateli mifery that can befal any 
country : fet me a mark upon property ^ t^at I may know when I d9 
wrong. It is good policy not to fuffer truftees to purchafe of 
their wards ; their fituation implies a prefumption of impofition* 
In cafes of bonds to lewd and corhmoa women, prefumption is 
againft them ; but that niay be taken off if there be propf the 
woman was only a proftitute to the man who gave the bond ; and' 
the court would confirm fuch bond. In cafes of marriage<- 
brocagc bonds, private agreements between a father and fon 
befbre the fon's marriage, giving fecurities to pay money for 
procuring of offices, it is the mi/behaviour of the party that 
makes the contrails void ; but if the king gives a man leave to 
fell an office, the mi/behaviour is taken oft* .So an attorney's 
taking a gratuity more than his juft fees, pending the caufe, is a 
mi/behaviour; but not y&, after the caufe is* ended. It is very 
dangerous to lay down general rules, (which are too often to be 
met with in the books,) when it is' imppffible the oourt, when they 
made fuch a decree^ could ever intend to lay down fuch general 

U a rules. 
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rules. The cafe of AtUru v. Pari Was a botid giVefk by li/Kr^ 
fanAltds that (he woutd marry, {3*f . 5 the cdurt fct ilmt afide 
upon the f<M>t tA fraud and hnpojiiion. But bargain^ withjlBn*' 
famM^tias trt not' in every cafe void) or to be cormleinned ^ they 
may buy hooka, pay debts for meat and drink, \sFc. This court 
has ninrcr faid that tvctj^pofl Mf hahd is void. In every bargain 
there tnuft be a profpeo; of gain on one fide ^ gain is the great 
fpttr to induftry. Th<; reafoning in Baity v. Lbyd has neter 
befcn cohttadi£ied, where my Lotd Keeper fays, " Ohethltrt 
<f wacefftous muft fell cheaper than thofe who are hot fo. If I 
•« hid a mind to buy of a rich ifaan ft piece of ground diat by 
'<t neat minis for my convenience, he would a(k me almoft twice 
<* the value} fo where people are conftrained to fell, theynrtift 
« not look for the fuUcft price," i^c. 

It i& impoffible to prevent mankind from Ihrihg ^bov^ their 
inconre ; and if it could be done, I cannot fee ^iit benefit it 
would be to the public. Shall property be locked up, and ibr 
ever enuiled in the fame families ? If it could be done, there 
Would be an end of trade atid induftry. tn ihort, men in ne- 
ceffity will have money if it can be attained by any tneahs; and 
if thty cannot get it 01 honeft w^ni they wHl run to knaves and 
fiiarpers, who will t6n any rifk. To conclude ; ds this baigaitt 
is neither agaitift the ftatute of ufnry nor agaihft conference, I 
eata fee no foundati(in for fetting it afide, or relieving agiinft the 
bond and judgment. 

The Lord Chancellor and the Lords the Judges took time till 
this term to confider, when they gave judgment y^r/a/ym. 

Burnett J. — I am of opinion that this is not kn tffnrious ton^ 

tvaEl* The old notion of ufury is tww at an end ; and it is now 

well known that uAiry within the ftatute is taking a higher in- 

tereft for the loan of money to be repaid in all events than the 

ftatute allows, lliis cafe is a contra£fc upon a ^aaor J that the 

I<f8*^"^* defendant may never have any principal or intereft at all, and is 

3 Keb. 304. ^^^ ^be cafe of a hottpmry^ow^ \ one of the firft cafes whereof 

Cro.Lii*. is in Cro, Jac. 209., wherein the court determined it not to be 

N^oy 151. ^^^^^^ xhtjfatttte cf t^ury^ becaufe of the real hazard th^ was 

ft Uv. 7.* of lofing the whole money. 

4Leon. io8. 

5 Rep. 69, g^^ j^ ^gg objefled that fe//^mrj?-bonds were held .to be good 

% And. 15. in favour of trade. I anfwer that the true reafon why the court 

c^***h^F'^' bolds them good is, becaufe they are not againft ^Utit Jlatute : for 

J Sid.' 17' ^^^ ^^ ^ ^^^ ^ f=^^d to take a greater fum for the forbeartmccof 

Comb. 1 2 5. payment of a fum of money, when by a hazard he runs he maybe 

1 Show. 8. entitled to neither principal nor interefl j indeed a colourable *»f. 

7^1. 64'! ^^fnryAyond may be Within the Jatute as itouch.as aftty other, as 

Cro. Jac. appears by Hardres 41S. 

^07. I give 

iUtw47o. * 8'*^ 
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I ffffcno ^fiion that this b^rgfiin iaor h ap^ ^g%\l^ ,^]a^ 
fcience^ but thiok this court is noK warranted hy prfce40^fy^k% 
it afideupon payment of 5000 A aod intfrQft* ' If t^ had beeij 
the cafe of a young heir it might have had another coQ^d^ratipi)} 
although it might be too hard in every cafe totally to prevent 
young heirs from borrowing of monieyt yet On the o^er h^md, 
[f this court was to permit advantage to be ta](;iea c| ti^^ir Wfints 
and neceffities, it would be of the utmoll ill cpufeqiieipqe, i| 
would be Supplying them with means to purfuje. ihisir .de« 
' hauchertes ; avarice on one hand and craving appetitp .op th^ 
other arc two of the worft things that can draw people toge^J^ ; , 
the fupplying young heirs with money for lucre is a growing 2Cha.Ca« 
evil which tUs court by degrees has rightly gone further. |iq4 ^z^* ^7' 
further to relieve againft. In the cafe of Hil/ and Ifott, Ix>rd *wms.' w 
Nottingham relieved iipon no other footing than th^ it was 
againft confcience ; Lord North reverfed the decree^ becaufe 
there was no evidence of fraud or impofttion ; but Lord Jefferejf 
z&tmed Lord Nottingham's decTtc. 

Curwen v. Milner^ June 19, 1731, before Lord King: one 
married the daughter of a rich old man, borrowed 500 /. to pay 
iboo /. if he furvived his father-in-law ; Lord King relieved OQ 
paying the 500 /. and intereft ; he faid if it had been a new 
cafe he would not have relieved, but thought himfelf bound by 
precedents^ and particularly by Berny v. Pitt^ 2 Vern. 14* 

The cafe now before us is not like any of the cafes cited : 
the borrower is not a young heir, is under no' parental govern- 
menty is in very rich circumftances, the terms of the bargain 
are of his own propoGng, and the event fhews the great hazard 
the defendant ran to lofe all : if this court fliauld lay it down a9 
a general rule, that in no cafe whatever a young heir (hall bor- 
row moneys a young heir who has a cruel and avaritious father, 
might ftarve in a drfart with the land of Canaan in his view ; but 
contrads with them muft be honeft and fair, not againft coH'* 
fcience^ or founded in fraud or impofttion ; but there is no occa* 
fion to give ^ny opinion upon this fecond point, 

Becaufe Mr. Sppncer has confirmed the bargain after the death 
of the Duchefs, in the mpft free and voluntary manner, when 
he could be under no fear or conftraint whatever, and is lik^ 
Cole V, Gibbom^ 5 Will. ^90, 

The Matter of the R»lh'^k% to the firft queftioD, I concur 
with the learned and reverend judge who has already given his 
opinion, tluvt this is nOt an ufurious contra£t } two things muft 
be to nmke an ufurious contrad, the p;ayment of money at ^ 
day on all events, and a taking of more than lawful intereft i 
here was no certgin time of payment^ but thfi whole :was at i^« 

U 3 zar4i 
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turd; but if in truth* this had really been a borrowing of Ae 
5000/. to be repaid with an unhtwful interetl at a certain day, 
and had onJT been put in this fliape to avoid the ftatute, ttus 
court) or a jury, would have made it void. 

NotejUfary jrf, Admitting thc bond good at law, whether the plaintiffs 
pi!ndcd at ^^^ ^^^ relievable upon the nature of the contra£^ ; I ofier nothing 
law to a fcj. upon this head by way of judgment, but think it proper to de- 
fa. <m a clare that I heartily concur with thofc determinations which have 
thtf'u!"*" been in this court in cafes of young heirs, and do not mean to 
aStn. 1043. leflen the force of any of them ; but here the defendant does not 
ilppear to be guilty of the lead fraud ; the bargain was propofed 
by Mr. Spencer^ was at firft refufed, and had been fo by others; 
I declare I have not the lead jealoufy or fufpicion of any thing 
unfair on the defendant's part \ but I give no opinion upon this 
ad point ; 

Becaufe, ^dty, Mr. Spencer has himfelf by his own fubfequent 
a£ts, after the death of the Duchefsy moft freely and voluntarilf, 
without the lead prefling or ungenteel behaviour on the defends 
ant's partj declared that the bargain was fair and honed, and 
this mod deliberately, for the ad bond and judgment were not 
executed till two months after the death of the Ducbefs. 

Vojl obits aK not to be favoured, hut this is a very particular 
cafe ; I am far from blaming the plaintiffs for fubmitting the 
cafe to this court, being trudees for an infant* 

I am of opinion the plaintiffs are not entitled to be relieved 
but upon paying of what remains due of the 10,000/. and in- 
tered. 

Lee C. J.-^I concur with his Honor and my brother Burnett 
as to the fird point, that this is not ah ufurious contrail for thc 
reafbns they have given. 

As to the 2d point, I think it is welf worth the while of courts 
of equity to confidet whether they will not interpofe in thefe 
bargains of ha%ard^ and paying two for one \ this court has 
always ufed the utmod fagacity to difcover fraud and impofition 
upon young heirs, to prevent the trade of biting and dieadng 
them. I fpeak thus generally, becaufe 1 think what Mr. Spencer 
himfelf has done, fmce the death of the Duchefs^ has prevented 
the court from determining on this point. 

Domatt^e^ For fuppoiing the original contra^ attended with fuch cir* 

\\1^ ^3^- cumdanceis as might h^ye induced the court to interpolci yet 

wfaat.Mt. Spencer \i^% fmce done, hall made it good; and Ae 

pafe in 3 ^f»]r. 290. feem^ to me to be a ftronger cafe than thii. 

;■■■■• Wi 
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Lord Chancellor Hardwicke^li I could have forefcen the 
point upon which the judgment of the court taraSj I would 
have faved the learned judges the trouble of giving me their 
afiiftance. 

The firft point is a mere queftion of law, and is juft the fame 
as if the whole matter had been difclofed by fpecial pleading 2X 
law ; if I had differed with the judges in this point, yet as it iii * 
a legal queftion, I fliould have thought myfclf bound by their 
opinion, being a matter within their province ; but I have no 
' doubt at all, and concur with them, that tliis is not an ufurimi 
contraB^ but a wager of hazard not within the ftatute ; to make 
a contradi u/urious there muft be a loan to be repaid at. all events 
with higher intcreft than the JIaiute permits. 

Bottomry-honds are held good, not becaufe they are for the 
benefit of trade, but becaufe the wiole is at hazard; if the con- 
tingency goes only to the intereft and not to the principal it is 
ufury. Courts regard the fubflance and not to the mere words of , 
contrads ; loans on a fair contingency to ri(k the whole money arCL 
not within the Jlatute ; a man may purchafe an annuity as loW a& 
poffible, but if the treaty be about borrowing and lending^ and the 
annuity only colourable, the contra^ may be ufurious however 
difguifed. 

As to the 2d point. Whether the plaintiffs are to be relieved 
upon any head of equity ? 

This court has undoubted jurifdi£iion to relieve in every cafe 
of fraud \ if a bargain be fuch as no man in his fenfes would 
make, or as no honeft man would come into, there the fraud * 
would be apparent, and of fuch bargains the law courts have fai^ 
they arc unjaft, as in i £/*>. iii. Jones \. Morgan, in an ^• 
fumpjtt to pay for a horfe one barley-corn per nail, and dQuble 
every nail, and avers that there were 32 nails in the (hoes of 
the horfe, which doubling every nail came to 500 quarters of 
barley 5 and at the trial before Hide at Hereford he diredied the 
jury to give no more than the. real value of the horfe in damages^ 
being 8 A, and they did fo, very rightly* 

Knowingly or aivifedlf to take advantage of a man*s necejpty is 
equally bad as to take advantage of his weaknejs or ignorance. It 
may feem a little odd that a third perfon, no party to the con- 
trail, (hould be rdieved j yet in cafes of marriage-brocagehovid!^ 
the court relieves, though neither of the perfons are parties to 
the contract. So where one compounds with his creditors pro- 
vided they all execute a deed in fuch a time, and to induce one 
to come in, he privately fecures^o him a larger compofition % the 
other§ may be i^elievcd i>gainft fuch underhand bargain. So in 

y 4 recoct 



296 HiLART Termj 2/^Geo. IL 175CJ. 

recommending perfons to places and offices. All conttzSts iflttil 
be honHjiii^ there muft be no malus dolus i contrails with young 
Keirs ami reTcrfioners are generally coqfipounded of the topics of 
jfraud prefumed or implied, from weakiiefs and neceffity on one 
fide, avarice and impofition on the other ; in the prefent cafe 
there ia no fraud either implied or apparent in the defendant; 
and I really beliere Sir Jbraham Jan/en thought he was doing a 
£ur thing when he made the bargain. 

^ But it is inAfted, here was neajjity (as hawking about) on 
one hand| and avarice of two for one on the other, and a deceit 
upon t}ie Ducbefsy who was in loco panntis. To this it may be 
^jfwered that there are circumftances in the cafe very ftrong to 
take off this obje£iion : if it was neceflary to give any opinion 
upon this point, I ihould be more particular. 

I would not have it by any means underftood, that if this wai 
the cafe of a perfon whofe whole dependance was upon a fath^ 
or relation, that fuch a bargain as this, could (land ) the Ronum 

finaU reftrained the fon from running in debt by the Senatus Cot^ 

fultum Mandonian* 

It has been faid at the bar that this ^ould be; for tlus court to 
aflume a legijlative authority ; I dif claim any fuch povoer^ hut jet 
Jball never be afraid of following the determinations of my predecejfors^ 

I have faid thus much, that it may not be rumoured aVout 
that by what we have done to day we have Ihaken former de- 
uces touching young heirsj reverfioners, isfc. 

Upon the 3d point the j^idgment of the court depends ; and 
I am of opinion that in ca^e of : a bargain fubje£l to equitable 
obJQ^ions, a petfon by a future, agreement made freely, upon 
(ufficient information, without compulfion, and under no cir- 
<:um(tances of diftrefs or;n^ceinty, may bar himfelf of all equi- 
table objections againft the original bargain; in the prefent cafe, 
when the Duchefs v^as dead> Mr. Spencer* s neceflity was at aa 
end, little more than a third of his yearly income would then 
pay off the io,ooo/. ; he, of his own free v^^ill, fends for the 
defendant, gives him a freOi {ccurity, pays part, and is forry he 
canhot pay .the. whole ; he was under no teftr^^nt, no fear ^om 
any rela<ion :-..this is a flronger cafe than Gole and Gibbons. 
plaintiffs mud be relieved only againft the penalty upon paying 
Urhat remains due tP the defendant of the 10,000/. and intereft, 
but the defendant muil have no cods, this being a cafe not fb 
be favoured* 

Lord Chief Juftice Wilks is indifpofed, but has .written me a 
lettef, wherein he acquaints me that he is of the £ime opinion 
with the court upon all the points. 
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Pierce verfus . B. R. 

THIS caufe was tried in' Hilary vacation^ sMid a verdld; for Verdia&i 

the plaintiff; the defendant rendered himfclf in difcharge pWmiflf ia 

of his bail the 2dday of Aprils the plaintiflF might have figncd ^jJj'^dfaSl 

final judgment in Eqfter term after the trial, but did not fign it ant lenders 

until Trinity term, and afterwards in Michaelmas term charged Wmfelf 

the defendant in execution ; and now it was moved that the de- finaf"udg^ 

fendant might have zfuperfedeas to difcharge him out of prilboy tnentinTrf- 

becaufe the plaintiff (as was alledgcd) ought to have proceeded to ^^ ^» 

final judgment in Eajler term next after the trial, and to have chimin 

charged the defendant in execution in Trinity term following, execution la 

Sedper curiam — ^There is no col6ur for granting the motion, for J^^^^jJ^ 

the defendant did not render himfelf till after the trial; and reguhir,aiid 

though the plaintiff might have figned final judgment in JEqfier ^mndrntU 

term, yet he might have good reafon for not doing it; but how- 2)°aftl2tt!* 

ever that be, the rule of court does not oblige him to proceed to fedeai. 

the final judgment the n^xt term after the trial, and therefore we Ruj« »G. 
will not grant ayij^^fy&iw. 

Herbert verfus Aflibumer. B. R. 

T^ ULE to (hew caufe why,the defendant (hould not have li- Every ixxiy 
-*^ berty to infpe£l the books of the fcffions of the corporarion of ^* ^' 
KendaUs it was obje£led, that the party is not entitled to fee the ^^f^J^^ 
books unlefs he can (hew to the court by affidavit that they con«- feUlmi. 
tain matters relating to the thing iu queftion, which is. Whether 
the parkJands be within the town or corporation of Kendale f Sed . - 
per curiani'^Thck are public books which every boijf has a right 
to fee ; and the rule tvas made abfolute without heanng the other 
fide. 
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Whcclcr an Attorney's Cafe. B- R* 



Prtfilcseof U ^ was arrcfted by a latitat; and it waslield^^, 
an actocoey. Xj. That it is a motion of courfe to dtfcbarge him 
on filing common bail. 



^er totam curiam^ 
Oittof cuftody 



EASTER TERM, 

2j^Geo.\l. 1751. 



Vcnuft 
fhangrd ta 

ttounty for 
want of a 
lau- trial in 
die propes ^ 
couacy. 

S4ilc670. 



KonewtrtaF 
wbcre the 
defendant is 
IK^tiitted on 
an indid- 
SDcnt for not 
fcpairingthe 
hi^bwaj. 



Mayor and Commonalty of Briftol verfus Prober, 

B.R. 

^ff[ R. Norton moved on behalf of the defendant to change thci 
A venue from the city of Briftol into the county of Someifetf 
aTledging that the flieriff and coroners of Brijlot are chofen by the 
cjty^ and therefore there could not be zfdr trial. Per curiam'^ 
This is not a motion of courfe ; there mud be an affidavit laid 
biefore us that the flieriflTof Briftol is an officer of the corporaiiiik^ 
Afterwards fuch an affidavit was produced, and a rule was made 
to (hew caufe. Mr. Frobyn (hewed for caufe, that the matter in 
queltion did not concern the corporation ; but by confent tiie venuif 
was changed into the county oi'Glouce/ier^ - 

Rex ver/us The Pariflx of Silverton. B. R/ 

/NDICTMENT fox not repairing the highway, and a vcrdift 
for the parifli. It was now moved for a new trial (by Mr. 
Pr(ttt) for mifdireftion, or overnruHng evidence at the trial, by 
reafon whereof the parifli were unduly acquitted. Per curiam — 
This is a criminal cafe, and new trials are never allowed where 
defendant is acquitted in a criminal cafe. So alfb it is in jui iam*x 
^nd informations in nature of ^uo warrantees. 
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The Honourable Alexan<3er Murray *s Cafe. B. R. 

A N habeas corpus direflied to the keeper of Newgate to bring One com- 
"*^ up the body of Alexander Murray cfq. j whereupon it was ""^^A 
returned and certified to the court that the prifoner by an order theHooftof 
of the Houfe of Commons of the ']th of February was committed Commons 
to Newgate for an high contempt of that Houfe, and he was not ^M^dV^dic 
to be permitted to have pen, ink, or paper, nor (hould anv body King's ^ 
be permitted to fee him without order of the Houfe ; that the Bench. 
keeper was afterward ferved with feveral orders of the Houfe to 
permit the doctor and apothecary and fome relatbns to fee him^ 
and being now brought to the bar, and appearing to be in a very 
bad ftate of health from his imprifonment. Sir John Phillips 
baronet, a member of the Houfe, (who feldom came to the' bar,) 
moved that he might be admitted to bail upoif the habcjos corpus 
aSly 31 Car. 2. cap. 2. alledging that this ftatute was one of the 
great bulwarks of Englijb liberty, and if the commitment be not 
for treafon or felony, or by legal procefs ifitiing out of fome 
court here^ he is entitled to be difcharged out of cuftody upon 
baiL He faid, it is well known that the Houfe of Commons 
caqnot take bmly and if this court will not admit the prifoner to 
iaily it will be in the power of the Hoiife of Commons perpetu- 
ally to imprifon. The habeas corpus a£t is of higher authority 
than an order of the Commons, who are but one branch of the 
legiflature ; and however their orders may bind themfelves, yet 
nothing lefs than an ad: of parliament (hall bind the whole body 
of the people and nation. Liberty is the birthright of every fub- 
jed, and he has a right to apply here for it. 

Wright J.— It appears upon the return of this habeas corpus 
that Mr. Murray is committed to Newgate^hy the Houfe of Com- 
mons '* for an high and dangerous contempt of the privileges 
^< of that Houfe ;" and it is now infilled upon, at the bar, that 
this is a bailable cafe within the meaning of the habeas corpus z£t. 

To this I anfwer, that it has been determined by all the judges 
to the contrary ; that it could never be the intent of that ftatute 
to give a judge at his chamber, or this court, power to judge of 
the privileges of the Houfe of Commons. 

The Houfe of Commons is undoubtedly an high court, and it 
IS agreed oir all hands that they have power to judge of their own 
privileges; it need not appear to us what the contempt was, for 
ff it did appear^ we could not judge thereof. 

Lor4 
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Lord Shafte/bury was committed for a contempt of the Houfc, 
and being brought here by an habeas corpus^ the court remanded 
him. JVnd^ocafe has been cited wherevitr %h\$ court imerpoiM. 

The Houfe of Commons is fuperior to this court in this par- 
. ticidar ; this court cannot admit to bul a perfon committed for 
a contempt in any pther coort in Wefiwunfier-haU. 

Ditmywn J.^i^This court has no jurifdi^ioa in the prefent 
cafe : we granted the huJfou carpui^ not knowing what ^ com* 
mitment wasi but now it appears to be for a contempt of t}ie pri* 
▼ilcges of die Houfc of Commont : what thofe privileges (of ei* 
dier Houfe) are^ we do not know, nor need they tell us vthat die 
contempt wasi becaufe we cannot judge of it ; for I muft call 
dits court inferior to the Houfe of Commons with rtfpeA to 
judging of their privileges and contempts againft them. I give 
my ju^ment (b fuddenly, becaufe I think' it a clear cafe, and re-* 
quires no time for confideration. 

Fofter J««-«oTfae iaw of parliament is part of the law of Oskt land, 
and there would be an end of all law if the Houfe of Commons 
oould not oommit for a contempt ; all courts of record (even the 
lowed) may commit for a contempt. And Lord Holt^ though 
he difi^red with the other judges, yet agreed the Hou(e might 
commit iox a contempt in the face of ti^ Houfe. As for ths 
prifoner's iilncfs w^ can take no notice of it, having np power a^ 
all in this cafe. 

The prifoner was remanded. Lee C, J. abfent, 

Gardner verfus Davis. B. R. 

In prohiW- 1 N prohibition^ the parties were at iflue, which was, whether 
tion the iflue 1 jj certain piece of land was parcel of the plaintiff's tenement > 
plaintiff" ^^^ proof of the affirmMivclaid upon the plaintiff. When the 
who did'not caufe Came lOn to be tried, the plaintiff (having couatermamled 
appear at the noticc of trial) did not appear, whereupon the defendant entered 
i'c'rv3ant%*s ''^^^ ^'^ prooft, and the caufe was tried upon the defendant's 
in his record, record oi fiift priuSy and a verdift was found for the defendant, 
*hl*" * hs ^^^ judgment has \>ctn entered thereupon. It was moved for 
and ukes' ^^^^ plaintiff that this was irregular, for that the plaintiff not ap« 
1 verdia, pearing ought to have been called and nonfuited. 
^is is irre- 

Sie^lVmtinr Upon tfhewmg canfe it was faid for the defepdant, that both 
ought to the parties mpiohihitwn are aSkors^ that both carried down the 
called^ f^rorrf and gave noticc of trial, and. that although plaintiff coun- 
noflfuixcd. termandcd his notice, yet the defendant had a right to try the 

13 Ctiuic 



caufe upon his record ; and if the plaintiff knew he could not be 
ready, he ought to have moved th^ court to put off the trial, and 
the defendant being tf ^(?r teid a i^i^t to go into me merits, and 
to take a verdid. 

For the ^aintiff'it was mfifted, and refolved by the €otirt, that 
although the defendant in ppphibitim us an a&or^ ytt in this cafi^ 
whdre the iflue bid upon the plaintiflT and he was to begin firft, 
he ought to have been caUed imd nmfmted if he did not appear, 
and therefore the proceeding to take a Hjerdidi is irregular, and 
muft be fet afide. Indeed if the iiue had laid upon the defend*- 
ant, and he had been obliged to begin fiift, it tnight have had 
another confidemtiofii but as to that they gave no Opinion. The 
verdid was fet aGde as irregular, but without cofts, this being 
a new cafe* 

Same verfus The Same^ B. R, 

^ H E verdi£b being fet afide ^ above, it was moved diat the a nonfult^ 
^ defendant. m^ht be at liberty to enter a nmjuit upon an n»fif«w 
qffhlavit that the plaintiff did not appear at die trial. But/^r ^JJSSS^* 
atriam'-^A nonfuit cannot be tmo reccmied hen^ il ought to have Bank, 
been recorded by the j udge of n^ prim. 

Rex verfus Combrune. B. R, 

INDICTMENT charges that the defendant did fraudulently ind16taient 

-■ and deceitfully deliver to Sufan Farmer^ wife of James Farmer ^ ^^^ « ^f««*' 

274 gallons and three quarts of .ftrong beer, when he ought to Mature ^'^^^ 

have delivered a88 gallons, as was agreed and paid for (the fum quaihed. 
of 9/.). 

It was moved to quafli this indi£tment, that this was a fraud 
of a private nature, for which an atiion upon the cafe for a deceit 
was the proper remedy, and here is no charge that the defendant 
fold by ^^ meafure. 

, . Per curiam^^This is a mere a£lion of deceit, and the indinment 
muft be quaihed. 
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. , Earl vetfiis Brown. B. R# 

Pbuntiff d'let ^ H E plaintiflF died after the verJiB and htiott judgment wa 
•^Jf*^ entered dbereupon. Afterwards/c/djgtu^n/ was entered, and 



tliedayb sm execution taken out» ^bikMiVLtrnj fcire facias iutd oat at the 

Bank, fuit of the plaintiff's reprefentative. And now it was moved to 

^21**1 ^be ^^^ ^^^^ ^ execution of fieri facias : and it was held, that al- 

^^tft ^ugh the judgment was regularly entered \>j the it Car. 2. 

Ceire facias a 8. yet ^t firi facias iflued irregularly, for there ought to have 

"«*^ been zfcire facias ; fo ihtfiihri facias was fet afide^ and the money 

fiMczectt- levied thereupon ordered to be reftored to defendant^ per tatam 



tioii. curiam. 



Anonymous. B. R. 

Afttr a plea ^ H E defendant pleads in aiatement, that there is no fuch per- 
^^J^JJI^ * fon as the plaintiff in rerum fwturas the plaintiff replies that 
theplaindff ^ere is^ nnz. at Wejirmnjler: defendant demurs; plaintiff joins 
mJk pnf a in demurrer, and prays judgment and his damages^ which being 
"^ftwrn* '^ ^^'^ ** wroi^» for it ought to be that he may anfwer aver. Per 
aotjadgoMnt curiam — Let it ftand over with leave to the plaintiff to move to 
ia chief. amend on payment of cods. 

Carlh. 137. 
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TRINITY TERM, 
2^_8i2S GeoAL 1751. 



contioa- 



Rex ver/us Ponfonby & al. In Error* 

TN FORMATION in nature of a quo warranto in the Kin^s Ameeaaeat 
^ Bench in Ireland^ to (hew by what authority the defendants ^f *j^^ 
claim to be burgeiTes of a certain borough. The information, *JJJJ^^** 
pleasy replications, rejoinders, demurrers, and joinders in de* oude la « 
murrer, all appear to be of Trinity term in the 21 & 22 Ge^, 2. ; "^ <*?*- 
^fter the joinders in demurrer there appears to be an entry of a outforocte- 
continuance by curia advifare vult and day given by the court in cord t* • 
Eajler term following, (kipping over two terms, viz. Micbadmas *°**2i*^* 
and Hilary terms 22 Geo. 2* ; and then judgment is entered for ^«^^ 
the E,ing of Eajler term 22 Geo. 2. j a writ of error is brought, cettiorari t« 
and the record being tranfcribed and fent hither, it was moved ^*/o' the 
to amend the record here by inferting two continuances^ which arc '^"" "*"" 
omitted ; and it was urged for the King, i/?. That if this was a 
viifprifion of the clerk or of the court, that it is amendable by 
this court ; and 2///y, That it wa^ a mi/continuance and not a dif' 
continuance^ and in either cafe amendable at common law. 

For the defendants it was faid, that the record being made up 
and tranfcribed hither, the court mud look upon it as the aft of 
the court and not the mifprifion of the clerk, and that tliis is a 
difcontinuance of the fuitj and the cafe oi Friend y. Baker^ 
StyL 339. was relied upon. " - 

Lee C. J.— .This is an application to the court to make a con* 
tinuance upon a record removed here ,• I agree that difcontinuances 
or mi/continuances befpre judgment are the ^As of the clerk ; 
but after judgment is entered and the record clofed and made up^ 
difcontinuances are the a£l:s of the court. Comyns 419. And we 
have nothing to amend by. I alfo agree that the fuperior court 
where error is brought may make tneh amendments as the court be- 
low may, but that can only be done when xht fuperior court }i7is 
the fame matter to amend by as the inferior has. In the cafe 

of 
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TrHi.4G.i. oiWtnlnvorthv, Clari, which was error in debt' {rom. the C.A 
upon a judgment by default \ the placita was of Hilary term, the 
want of an original was affigned for error^ and in nulh eft errth 
turn was pleaded, which clofed the record ; diminution was al- 
ledged, and thereupon an original was returned hither returnable 
of Uie Michaelm^ term preceding the placita^ without any con- 
, tinuance to Hilary term. This court could not infert a continue 
ance^ but ex debito ju/litia (eot a certiorari to the C. B. to inform 
the confcience of the court whether there was any continuance \ 

sStra.735. and the C.B. fent up the continuance s and it was not once 
thought of, or infifted upon bythofe who argued this cafe, that 
this court could make the continuance. This is a very ftrong cafe 
in point. 

Tf^right J.— I am of the fame, opinion. The court in Wivk* 
nvortb v. Clark faid the certiorari was grantable ex debito juftitia; 
aqd there was no imagination that this court could add the con* 
twfuiuccm 

Denmfin J.— -This is a di/contimumcef and is fat^l upon a de^ 
inurrer, and thei« b no ftatute of Jeofails that will fadp it ; for 
aught we know there may be a reoordT in Ireland that will 'make 
it complete^ and therefore we can grant a certiorari to inform 
die confcience of the court before we give judgment ; but I ne- 
ver heard that after a record is fent hither that this court could 
amend it without fomething to amend by. This is quite a new 
kind of application. 

F^erJ\ of the fame opinion; and fo the rule to (hew caufe 
why the continuances ihould not be inferted was difcharg^d. Sir 
Thomas Bootle^ Sir Richard Lloyd^ Mr. Hume Campbelly and Mr. 
Ford fior the King. Serjeant Ponies Mr. Henley ^ and Mt.JoddrM 
for the defendants. 

Thompfon verfus Marfhall. B. R. 

I>lain6flr J^R curiam^^Thc defendant has a right to call upon the 
^uft iiititle X plaintiflF to intitle his declaration agreeable to the true time of 
^n%^' deUvering it to the defendant. 

ableto truth. 
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Rex verfus Clapham, aivOverfeer of the Poor. B. R. 

A Jliandamus was granted to oblige the^^A/ overfeer of the poor 3fandamu8 
'**' to deliver over the books of the poor's rates to the new over'- ^^^^^% 
Jeer ; {qx per curiam — They are public books, and ought to be the poor to 
delivered over by one overfeer to another, that all the parifliio^ers deliver the - 
may have accefs to then), and the overfeer and churchwarden for P*"^ ^^' 
the time being ought to have the (;uilody thereof. overfeer. 

Read, Executor of Tuack, verfus Nallt. B, R. 

4rtUACK the plaintiff's teftator broughtan 'aflion of affault Promifc, 
-* and battery againft one Jehnfon. The caufe being at iffue^ witt^Suth 
4the record entered, and juft coming on to be tried, the defendant ft^tute of 
iV^ being then prefent in court, in confideration that Tuacl frauds and 
would not proceed to trial, but would withdraw his record^ un^ perjuries, 
dertook and promifed to pay Tuack $oL and the cofts in that Apromlfeto 
fnit to be taxed till the time of withdrawing the record, in ^J^'^i??** 
which taxation all fuch fums of money were to be allowed as pJrfonla 
Tuack had paid anfl was liable to p^y to his attorney arid wit- cafe the 
ncffes-who attended the trial. ^ Tuack^ relying upoti this pro- ^^"/^T!* 
mife, did withdraw his record, and'no further proceeding was had record/is not 
in that caufe. Tuack being dead,' Read his executor has brought within the 
his a£tion upon this fpecial promife and undertaking hy Na/i(. .f*^^°^ 

The defendant has pleaded non affumfftty and thereupon iffue 
is joined to the country, ^dly^ He has pleaded the ftatute of 
frauds and perjuries ; that the plaintiff ought not to have his 
aftion againft him, becaufe he fays there was a ftatute made in 
the 29th year of King Charles the Second for prevention of 
frauds and perjuries, whereby it was enafted, that from and 
after the 24th day of June 1677, no aftiori flipuld be brought 
whereby to charge any executor or adminiftrator upon any fpe- 
cial promife to anfwer damages out of his own eftate, or whereby 
to charge the defendant upon any fpecial promife to anfwer for 
the debt, default, or mifcarriage of another perfon, unlcfs the 
agreement upon which fuch a£l:ion ftiould be brought, or fome 
memorandum or note thereof, fhould be in writing, figned by 
the party to be charged therewith, or fome other perfon there- 
unto by him lawfully authorifed ; and then fays, that the plain- 
tiff Read has brought this adJion to charge him the faid defend- 
ant with the debt, default, or mifcj^rrlage of the faid John/on^ 
and that there never was any agreement in writing touching 
this promife, nor any memorandum thereof; and this he is 
ready to verify, fefr. ^ 

•Vol. !• X To 
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To tlus plea the plaintiff has demurredi and the defendant 
has joined in demurrer. 

This cafe was twice argued at the bar ; and after time taken 
by the court to confider, the Chief Juftice delivered the opinion 
of the court. 

Lee C. J.— The finglc queftion is, Whether this promife, 
which is confefTed by the demurrer not to have been in writing, 
is within the ftatute of frauds and perjuries ? that is to fay, whe- 
ther it be a promife for the debt, default, or mifcarriage of an- 
other perfon ? And we are all of opinion that it is not^ but that it 
U.Raya. is an original promife, fufHcient to found an ajfum^t upon 
loSi. againft iV^/J, and is a lien upon Najh^ and upon him only, 

johnfin ^as not a debtor; the caufe was not tried ; he did not 
appear to be guilty of any default or mifcaniage ; there might 
have been a verdi^ for him if the caufe had been tried, for any 
thing we can tell ; he never was liable to the particular debt, 
damages, or cods. The true difference is between an original 
promife and a collateral promife ; the ^r/l is out of the ftatute, 
the latter is not when it is to pay the debt of another which was 
already contracted. Judgment for the plaintiff. 

Snce verfus Humphreys, an Attorney of the C B. 

B.R. 

Am ittorney A N ^ttornev of the Common Pleas was arretted by a latitat. 

^L^hfl . ^^' Henley moved that the proceedings againft him iere 

btitatmuft. Alight be fet aiTide, alledging that he ought to have been fued in 

plead hit the Common Pleas by bill. But per curiam'^You muft fuc out 

lucgcf and y°"' ^^ ^^ privilege ; for if you a»c an attorney of the Com- 

procced'.ngs mon Plcas, and are re^us in curia there, you will have it of 

againft him courfc, and may plead it here. 

tiotdifcharg- 



cd on mo* 
tion. 



Dale ver/iis Eyre and others. 



Nolle profc- CT^-^ OVER againft a defendant-executor and other defendants 
^ai may be J, not exccutors, for a converfion in the life-time of the defcnd- 
TdcfWidMr ant. executor's teftator. Verdia againft the defendants not exc- 
wko ought tutors, and the defendant-executor found Not guilty. 

not to have 

joined. j^ ^,^^ objefted in arreft of judgment, that this being a tort 
does not furvive, and you cannot join the executor a defendant 
wi^ the others. 

To this it was anfwered, that if trover be brought againft fc- 
vcral perfoiui and one diesj the writ docs not abate, i j Rep, 45. 

fuppolc 
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fuppofe all the defendants had been 'found guilty, the ^plaintiff 
might have entered a 'nolle profequi as to any of them. 

C»r/Vi— -What do you fay to that? Cannot the plaintifF enter 
a nolle profequi P You come too foon ; we cannot tell but the 
plaintifF may help it by the entry. Rule to fhew caufe why 
judgment fliould not be arrefted difcharged. 



MICHAELMAS TERM, 
25 Geo. II. 1 75 1. 



Between the Pariflies of Tetbuiy and Ham. B. R. 

RULE to fhew caufe why an order of two juftices, con- Thoemuft 

firmed by the feffions to remove » pauper from Tetbury to Jj^thcr*abfi 

Ilam^ fhould not be quaflied. The order flates» that Mr. Pope lute or con- 

of Ilamy hearing tht pauper was a boy likely to be fit for his fer- ditionalfbra 

rice, fent to his father to defire he might come upon liking 5 the f^y^ce'for** 

boy came, and continued upon liking eight weeks ; and then it year, to gala 

flates, that Mr. Pope hired him for a year, to commence from afctaement. 
the beginning of the eight weeks he had been on liking, and 
that the boy continued in Mr. Pope*s fervice at Ham a year and 
ten days from his firft coming upon liking. 

Per /:uriam—This cafe difFers from all the cafe&; a comlngupon 
liking is not like a conditional hiring at the firft ; there muft be a 
hiring for a year^ either abfolute or conditional, previous' to the , 
fervice for a year ; the hiring here has a retrofpeft to pafl likings 
and the court held the pauper gained no fettlement at Ilam^ and 
qtialhed the orders of the juftices and feffions. 



Xz 
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Paribns ver/us Frccmag and others. la Chancery, 
November 9. 

Whit ad T^RS. Freeman being entitled under Mr. Banvyer't will to an 

AaUamoant iVl cftatc-tail in the lands in queftion after the death of Mrs. 

tlooofiif^ Sawyer J and alfo to an eftate in fee in other lands, by articles in 

1739, ^" confideration of a fcttlcmcnt to bte made upon her by 

Mr. Freeman^ covenants that the lands in quejlion (hall be con- 

vejed to him in fee, and the other eftate to him for life. 

N 

Mr. Freeman being thus entitled to an equitable eftate under 
the articles, afterwards and before the fame were carried into 
execution by legal conveyance, makes his will, and devifes the 
lands in quejlion to fome of the defendants. 

After the making his will, he having the equitable, and hi! 
wife having the legal eftate, join in a deed to make a tenant to 
the pracipe to levy a fine and fuffer a recovery, (which were 
both done,) and declare the fame fliall enure to fuch ufes as 
they two fhould by deed jointly dired, limit, and appoint ; >nfl 
in default thereof to the ufe of Mr. Freeman the huft)and in. fee. 
The wife lived fome time afterwards, the hufband furvived, and 
tio joint deed of appointment was ever made by them. 

The queftion in this cafe is, Whether the fine and rccovcrj 
and deed to lead the ufes thereof be a revocation of Mr. -Sw- 
man^s will as to thofc lands whereof Mrs. Freeman wgs fcifed in 
tail, and wherein Mr. Freeman had an equitable title in fee at 
the time he devifed the fame. 

It was argued for the plaintiff, (Mr. Freeman^s hdr at law,) 
that this amounted to a revocation of the will ; that it is a known 
principle if ainan feifedi in fee makes his will, and after nuikes 
a feoffment or other conveyance in fee, and then takes back a 
new eftate in fee, that ihis is a revocation of the will; for 
wherever a man puts the whole int^reft of the lands out of him 
by any conveyance whatever, though he take it' back again the 
next day, it will amount to z, revocation. Indeed in the cafe of a 
mortgage it is not a total revocation^ but only pro tanto ; for the 
mortgagor does not pait with his whole intercft, but he, his heir, 
ordevifee, may redeem; 3 JTrnx. 163. i Ro.Abr. 616. Earhj 
Lincoln and Rolls. Eq. Caf. Jbr. 411,412. Pollen and Hujbandf 
Hid. 

Tttnff 
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Titner v. Titnery In ejedlment about a year ago was a cafe 
rcferved for the opinion of Lord C. J. Lee. Robert Titner 
died in 1741 feifed in fee of the lands in queftion, being ga^ 
velkindi leaving two tons, Robert and Henry, (the plaintiff's 
leflbr,) who both entered upon their father's death, and were 
each feifed of an undivided moiety, and being fo feifed, Robert 
the foo, the iitb of February 1 742, by his will devifed all his 
lands and tenements, and all his faid moiety whereof his father 
was feifed, to his wife the defendant Eliz. Titner ; afterwards, 
in 1745, a deed of partition was made and executed by aiid 
between Robert and Henry, and the premifcs in queftion were 
allotted to Robert, and it was covenanted therein that they and 
their wives fhould all join in levying a fine, (which was done,) 
and that the fame, as to the lands in queftion, (hould enure to 
the ufe of Robert Titner, and fuch perfon and perfons, and for 
fuch eftate and eflates, as he (hould, by deed or will, limit, di-^ 
reft, or appoint, and in default of fuch appointment, to the ulc 
of Robert Titner in fee ; Lord C. J. Lee clearly held this ^ 
revocation of the will, and not like the cafe of a bare partitiou 
only made by the fherifF, (unattended with a fine or conveyance 
to the new ufe,) which would not have been a revocation. 

That where there is a deed of covenant to levy zjine to cer-» 
tain ufes, and before the fine is levied all the fame parties enter 
into a fecond deed, and declare that the fame fine fliall enure to 
different ufes, in this cafe the ufes of the fine fhall be dire&ed 
by the fecond deed. Moor 1107. 2 And. 46. for until the 
ufes be executed, that is, until the fine be adually levied andexe** 
cuted, the parties may vary the ufes (if they all agree) as they pleafe^ 
Jones V. Morley, 2 Salt. 677. in CartL and other books. 

On the other fide it was argued for the dcvifee. That this in 
not a revocation of the will as to the lands in queftion, that Mr« 
Freeman at the time of making hU will had an equitable eftate 
in fee tTierein, as much as if he had purchafed the fame with 
his own money in the name of another perfon ; this equitable 
eftate he devifes by his will, and the recovery and fine, as to the 
lands in queftion, do no more than convey a legal eftate to hitap 
who before had an equitable eftate in fee therein, and is no - 
ways inconfiftent with^ nor (hews any kind of intention in him 
to revoke his will as to this eftate, and this conveying the leg^l 
fee to him, is only a performance of part of the articles ; 
the cafe of Titner diid Titner wholly concerns a legal eftate ; 
and there was a new eftate and new ufes raif^ of that^whidi 
was a legal eftate ^t firft, which were the grounds of that deter- 
mination. .The recovery in the prefent cafe created a fee in 
fomebody, which (if no ufes had been declared) would have been 
fubjeti to fuch trufts as the tail befoipe was fubje£k to j and if 
the legal eftate thereupon refulted tQ Mrs. Freei^an^ it miift be 

X3 ' • ^r\ 
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in trufl; for her huiband uoder the articles, aod in cafe of Ber 
death her heir would have been truftee for hint. 

It was admitted by. the devlfee's counfel that it is generally 
true where a man'feifed in fee devifes, and after conveys in fee, 
and takes back an eftate in fee by a new conveyance, that iUs 
amounts to a revocation ; but they ftrongly infifted that the con« 
vorfion of a legal eftate into an equttabie one, or an eatable eftate 
into a legal one, does not amount to a revocation. 

Lord Chancellor Hardwicke — Determinations in cafes ofrew* 
cations of wills have always been favourable to the heir at law. 
It is admitted on all hands that if the teftator )iad had a legal 
fee, devifed it, and afterwards fuffered a recovery, it would hare 
amounted to a revocation of his will ; or if the recovery had 
been declared to be to fuch ufes as he (hould dired, and for , 
default thereof to the teftator in fee, that this would alfo hate 
amounted to a revocation ; and it is as certain likewife that if a 
man feifed in fee devifes, and afterwards conveys the fame away 
by any legal conveyance whatever, and takes back again a new 
eftate, this would be a revocation of the devife ; but there arc 
cafes go further, for if one feifed in fee devifes, and after levies 
a fine to his own ufe in fee, this has always been held a revoca- 
tion, though the teftator is in of the old ufe s this is a prodigious 
ftrong eafe ; the reafon is, that courts of juftice, in favour of 
the heir, will prefume the teftator had fomc intention to alter 
or revoke his will in favour of the heir, by fuch an z(X done 
after the will. 

Indeed where the teftator feifed in fee afterwards leafes fox 
years or lives, or mortgages, or conveys to pay debts, thefe are 
only revocations pro tanio^ and fliew particularly how far the tef- 
tator intended to alter his will, by drawing the line exaftly. 

It is oSjeaed, that although M'hat I have faid of a legal thxt 
be true, yet it is not fo of an equitable eftate •, but I am of opi- 
nion that it is, for it would be an iniquitous thing to determine 
that it is not, for then a court of equity would decree contrary 
to law ; and therefore if a nun feifed of an equitable eftate de- 
vifes it, and afterwards a nev^ conveyance is made with his 
confeiit, and fome ntw truft declared for him, this would be t 
revocation ; but, as I faid before, a mortgage, or a conveyance 
in truft for paynrient of debts, ^ovlAhQ only revocations pro tant9^ 
for by thefej a fpecific intention is (hewn ; fo is 2 Vern. 295. 
and fo is Ogle and Cooke^ 20 Feb. 1748, where a real eftate was 
devifed, arid afterwards the teftator conveyed it in fee to be 
fold to pay money to Mr. Cooie, and the furplus to -be paid to 
the plaintiff,' though the whole to be fold, yet I held it only a 
f evocation pro tahto^ and think the determination U right; fo 

that 
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that the devifee in thefe cafes (hall have a redemptionj or the 
furplus after debts paid. 

To come to the prefent cafe : I take it for granted on both 
fides that Mr. Freeman^ when he made his will> had an equi- 
table eftate in fee in the lands in queftion, and the like for life ia 
the other lands, for he could have compelled a fpecific perform* 
ance of the articles^ and obliged his wife to make a legal con« 
veyance agreeable thereto ; he, having this intereft, makes his 
will, which could only have operated to convey tboft in queftion 
to the devifee, for the other he had only for life : then a fine 
and recovery are had of all together, and the ufcs thereof dc-» 
clared as above ; the wife lives fome years afterwards ; he fur« 
vives ; no appointment was ever made by them \ he gains a legal 
fee hereby in the nvhole : this is certainly more than gaining to him-» 
felf a legal edate in the lands wherein before he had only anequin 
table one ; for he hay, befides declaring the fame to other ufeSf 
gained to himfelf a legal fee in that wherein he before had only an 
equitable eftate for life. Indeed if a man has an equitable eftate 
wJiich he devifes, and after takes by legal conveyance the legal 
eftate therein, in that cafe I am of opinion it is no rexKcatkn^ 
for this is the common cafe where a man contrads for the pur- 
chafe of lands, and before any legal conveyance thereof made 
to him, he devifes the fame and dies, the devifee (hall compel 
a fpecific performance, and (hall have fufficient of the teftator*s 
perfonal eftate to pay the purchafe-money ; and though the 
devife be between the articles and the legal conveyance, it is no 
revocation^ for be it of what kind foever, it is only inHrumental 
in changing an equitable into a legal eftate, and makes no alter«i' 
ation in the will. 

But notwithftanding this, it cannot be laid down as a general 
rule, that the turning of a legal eftate into an equitable one will 
not be a revocation; for if a man feifed in fee devifes^ a nd after* 
wards conveys in truft for him felf, this certa inly would be a re^ 
v ouiUdfii anil diflciia from 'Jt Veitn . 495. anJ^ from' OgU v. Coohe^ 
which were to let in particular fecurities, and made no alteration* 
but juft fo far, pro tanto. And if Mr. Freeman had only takeil 
a fee in the lands in queftion, and nothing more, it would have ' 
been no revocation ; but it is moft plain (though there be no 
proof) they came to a new agreementi to wit, tliat (he (hould 
be let in to join with him in an appointment j^ and he^ in confi'^ 
deration thereof, was to have a fee in that eftate wherein before 
he had only an eftate for his life. And though it is faid, that 
as to the particular eftate in queftion, it was only turning an 
equitable into a legal eftate, yet it ought to appear that that waai 
fmgly the purpofe i but here it appears it was to vary his intereft 
in the other lands, which differs this from all the cafes of revo^ 
cation pro tanto^ for the recovery and ufcs wcyc to operate over 
tl^e whole fee of both. 

3^4 Suppofe 
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Suppofe a man feifed in fee detifesy and afterwards makes a 
fettlement on himfelf for life, remainder to his fird and other 
fons in tail, without truftees to preferve contingent remainders, 
the fee is in him until a fon is bom ; and if no (on be ever bom 
die fee will never be out of him : there can be no duobt 
but this would be a revocation of his will, thoogh no foa 
cvdr born : the cafe of Lord Lincoln v. Roll is a ilrong cafe to 
diis purpofe. In the prefent cafe the power of appointment was 
fiich a particular purpofe aa might operate over the whole fee of 
both eftates whenever they pkafed ; and if Mr. Freeman had 
been feifed of a legal fee, and had had a mind to let in his wife 
to join with him in fuch an appointment, he mud have made a 
new conveyance for that purpofe, which would certainly have been 
a revocation. And The cafe of Tftner v. Titner^ determined by 2 
learned judge, is a very ilrong authority, and very ^ppofite to 
the prefent cafe. Decreed it a revocation of the will. 

Todd verfus Dodd. B. R. 

nICHARD Dodd executed a warrant of attorney, dated Maj 
^ 8, 1746, to confefs a judgment for 400 /. to John Todd the 
elder and John Todd the younger \ John Todd the elder is dead; 
and now it is moved by Mr. JViliiams^ that John Todd the funi- 
vor and executor might have leave to enter up judgment upon 
affidavit that this warrant of attorney was given by the defendant 
to t&e two Todds to fecure and indemnify them againft a bond 
whidstfaey entered into on the behalf of the defendant for 200 A 
which appeared to be fo by an indorfement upon the back of the 
warrant of attorney. Cafes cited, Perk. Feoffment^ f 192. 
I Infl. 52. a. h. Z'Rep. 82. Salk. 87. Ld. Ray, 849. Sir 
T. Ray. i8. Salk, 400. 1 Sho, 91, Ro. Ahr. 3J1. tit. Autho- 
tit). SmIL 117, I Barnes 3^. Still v. Still, in C. B. 2 Barnes 
38. coutra^ 

The laft refolution of the Common Pleas was,, that the power 
OQflfat » be llriaiy purfued ; but notwithilanding that cafe, the 
WMle court of B. .R^% after time taken to confider, gave leave to 
the piaiMtiff 7W the furvivor to enter up judgment, and they 
Ilid this was a ftronger'cafe than any that had been cited. 
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Smith verfus Evans. In Scaccario. At Serjeants' 
Inn, Dec. 6, 1751. 

TT was faid by Lord Chief Baron Parker ^ Baron C/rW, and Sealing a 
-■' Baron Smythiy {ahfente Ltgg^) that what is faid by tJorth^ Wind- JJJ^ *« "^^ ■ 
hamy and Charlton^ in ^Lev, i. •<« That putting a fcal to a will fignbg^fit 
" isafufficientfigning within the ftatute of frauds and perjuries/* within the 
is very iftrange doflrine ; for that if it was fo it would be very ?*'*J^^ 
cafy for one pcrfon to forge any man's will, by only forging the pcrjurieav 
names of any two obfcure perfons dead, for he would have no 
occafion to forge the teftator's hani. And the barons faid if the 
fame thing fliould come in queftion again, they fhould not hold 
that fealing a will only was a fufficisnt figning within the ftatute. 



Lake verfus Lake. In Chancery, Nov. 8, 1751. . 

'T^HIS was a bill preferred by the teftator's next of kin againft Parol proof 
-* his widow, who was his executrix, to have a diftributive *u"*^^- 
fhare of the perfonal eftate undifpofed of, the teftator having utorbtendl 
given her by his will a legacy of 1400 /. upon condition, that fhe cd his wife 
did not fuffcr (a bond which he gave upon his marriage with her SJ^SS^ ' 
to leave 400 /. to fuch children as they (hould have) to zStO: the xefidu!^ 
the afTets, and they never had any children ; he alfo left her an 
eftate in land. 

The widow executrix infifts (he is well entitled to the rcfidue 
notwithftanding this legacy and the devife of lands to her, for 
that the teftator has frequently declared his intention chat Ihe 
fliould have the refidoe^ and this the defendant has m proof. 

For the plaintifiFit was objected that the teftator's garol decla- 
rations ought not to be admitted ; the evidence is, that the witnefs 
in travelling with the teftator, who was not very well in heahli, 
and talking of .ferious thingSY the teftator faid he had done very 
handfomely for his wife, and that he had done very well alfo for 
his (ifter and brother, and faid that after his debts and legacies 
were paid he hoped there would be fomething very habdfome for 
her befides ; that he had given his wife'half of his money in a 
fum certain, and if (he had good luck in getting in his debts, 
there would be fomething more, which would be all her own. 

Per Lord Chancellor — If making a wife executor of /itfelf 
(hould be allowed to be a good reafon why (he (hould have the 
refidue when (be has a confid^rable legacy^ we ihalj^pot know 

where 
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wberc to ftop ; but where a wife is executor, and there is 9 
jrreat affecUon proved to be between them, as here is, it is very 
teafiooable to admit this kind of parol proof, and a lefs evidence 
than this would hare turned the fcalc in her favour ; therefore 
die bill muft be difmiflcd. 



HILARY TERM, 

2sGeo. II. 1752. 



Nota : The year of our Lord 1 75 1 conGfted of no more than 
282 days. The year of our Lord 1752 began upon the 
ill day of January^ and confided of no more than 355 
days, .from the 2d to the. 13 th of September this year, both 
inclufive, being expuifged out of the calendar, in order 
to reduce it to the New Style. 

Lewis verfus Willis. B. R. 

N»l»>»bui^ tNDEBITATUS ajfumtftt for the ufe and occupation of 

in tenemen- 1 \2xiiA \ the defendant pleads nil habuit in Unem^ntis at the 

pica'to an tinic he permitted the defendant to occupy the lands ; plaintiff 

aflumpfitfer demurs. Per curiam — ^This is a bad plea to an ad ion upon the 

crca^aiion. ^*^^ ^^^ ^^^ ^^^ ^"^ occupation, and fo it was determined iu the 

©•c pa »on. ^^j.^ ^j Richard v. Holditchy Hi/. 13 Geo. i-i but in debt for rent 

upon a leafe not indented, this plea may be pleaded, becaufe an in- 

tereft paflfes by a leafe ; befides the plea is Ul pleaded, for it ought 

to fay that the plaintiff had nothing in the tenements at the time 

of the aftion, nor at any other timo; there is no occafion for 

the plaintiff to ihew any title upon thefe contra£ts. Vide^aU 

1 1 Geo, 2. 
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Wallop ver/us Irwin. B. R. 

TH £ defendant died after the rule to plead was oat, but be^- Defendant 
fore the time given to him by a judge's order for pleading ^^^ott 
was out, and the plaintiflF figned an interlocutory judgment, and ^iven^ 
fued out zfdre facias thereupon againft the defendant's executor pie«i ex. 
upon the Jf at, W^. 3. r. ii. /. 6. to Ihew caufe why damages ^*J^ 
(bould not be aflefled and recovered. Mr. Ford moved to fet the SS-^ajJt 
proceedings afide, alledging t^at the writ abated by the ddath of procefi 
the defendant before interlocutory judgment was figned, notwith- J***^J? "* 
(landing the rule to plead was out % and cited the cafe of Sibert "^^'*^' 
v. The executor of General Sujell, Mich* 9 Geo. 2. where it ap- 
peared the general died at Batb a day or two before the time for 
pleading was expired. Lord Hardwicke and the court held the 
fuit abated. Proceedings fee afide as irregular. 

Wingfield ver/us Stratford & al. B. R. 

CTROVER for a gun. The defendants plead that the plaintiff Agunj««ot 
-* kept the gun to kill game, and not being qualified, they juftify ^y*"^*** ^^ 
(as gamekeeper and fcrvants to J. S., lord of the manor) the ' **"**" 
taking away the gun from the plaintiff; but the plea doth not 
alledge that the plaintiff was out fpor^iing with the gun, nor 
where the gun was taken. Plaintiff demurs. 

And the court held, that a gun is not neceffarily to be taken 
to be an engine to kill game, as it does not appear upon this re- 
cord that the plaintiff killed game with it ; he might ufe it to 
ihoot crows, or deftroy vermin ; and it is not like nets and point- . 
ers, and fuch dogs which can only be kept for killing the game. 
Judgment for the plaintiff. Vide 2 Stra, 1098. 

Rex ver/us Eliz. Spenfer. 

THE defendant was indided for perjury, put in bail, was Oneicqutt- 
tried and acquitted, and now the b^il moved that they might ted of per- 
be difcharged from their recognizance. The clerks of the crowii- ^!J71*?*5t 
office oppofed this, and faid the courfe of the court was, not to charged 
difcharge the bail until the acquittal of the defendant was en- though die 
tered upon record. acquittal be 

*^ not entered 

Wright and Dennifon Juftices. at firft doubted, and were for 
refpiting the recognizance until the next term \ but Fofter Jf. totis 
virihus infilled the bail ought to be difcharged, for that by the 
poftea in court it appeared the defendant had been acquitted, and 
* cannot 



of record* 
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cannot be called upon again for the fame charge ; and he faid if 
the court ihould refpite the recognizance cill next term, (which . 
would cofl no lefs than i /. 6s. B^/.) it would be eftablifhing a 
pradiice for the benefit of the clerks in court, to the prejudice of 
the fubje<a, which he could never agree to. Afterwards Wright 
and DentJifon {ahfente C. ].^Lee) concurred with Fo/ler ; and the 
recognizance was ordered to be discharged ; and they faid, if 
any body was aggrieved by this order, let them apply to the 
court next term, if they think fit. 

Murray ^i/effus Wilfon. B. R. 

»np HIS is an action of debt upon a judgment of nonfoit in an 
*' inferior court j the declaration is as follows : 

Debt upon » Surry : (to wit,) Robert Murray complains of George Wilfon^ 
^S an^ ^^"^g "^ cuftody of the marOial of the Marjhalfea of our lord the 
ioferiof. ' now king, before the king himfelf, of a plea that he render to 
^^*^^ him 3 /. 19/. 4.£/. of lawful money of Great Britain, which he 

owes to and unjuftly detains from him; for that whereas the 
laid R^ert heretofore, that is to fay, at the court of record of 
our lord the now king of the liberty of the mayor, commonalty, 
and citizcrw of the city of London^ of their towii and borough of 
Southwark in the county of Surry aforefaid, held at the court- 
houfe within the towh and borough aforefaid, and within the 
jurifdiftion of the faid coitrt, on Alonday the 19th day of Novem^ 
her, in the 24th year of the reign of our lord the now king, before 
William Mi^retofi efq. then fteward of the faid court, according 
to the cnftom of the faid town and borough afofrcfaid, from time 
whereof the memory of man is not to the contrary, ufed and 
approved of within the town and borough aforefaid, by the con- 
iideration of the faid court, recovered againft the faid George 
3/. 1 9 J". 4 J. for bis cofts and charges by htm laid out and expended 
in and about his defence, in a certain plea of trefpafs on the cafe 
on promifes by the faid George in the faid court of our faid lord 
the king of the borough and liberty aforefaid, before then com- 
menced and brought againft the faid Robert^ adjudged to the faid 
, Roberty and at his requeft in and by the faid court, for that the 
faid George Axi, not further profecnte his plaint in the faid fuit, 
but became n on fuit therein; whereof the faid Gwr^^^ was con- 
vi6led, as by thd' record and proceedings thereof remaining in 
the faid court at Southivark aforefai:d may more fullt and at large 
appear, which faid judgment ftill remains in its full force, 
ftrength, and effeft, not reverfed, vacated^ annulled, difcharged, 
or fatisfied ; and the faid Robert hath as yet obtained no execu- 
titm of the aforefaid judgment, whereby an "afKon hath accrued 
to the faid Robert to demand and have of the faid George the faid 
37. 19/; 4 </;, yet the faid Ged^^ge^ though often rejquefted, hath 

not 
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not yet rendered the faid 3/. 19/. 4</., or any part thereof, to 
the (aid Robert^ but to render the fame to him hitherto hath and 
ft ill doth wholly deny^ to the faid Robert his damage of 10/., and 
therefore he brings his fuit, £5*^. y 

To this declaration the defendant has put in a general demur- 
rer, and the plaintiff has joined in demurrer, which is entered of 
Eajlfr term laft, Rfitulo 373. 

Mr. Weller for the defendant objefted, That debt upon a 
judgment of nonfuit in an inferior court would not lie ; and idly^ 
That if it will. lie, yet the declaration is bad in fubftance, for it 
does not appear that the plaint in the court bdow was kvied for 
a caufe of adlion arifing within its jurifdiftion; and 3^-^, The 
declaration ought to hav€ fet out the plaint and the fubfequent 
proceedings thereon, and cited fome old cafes to fhew this. 

Mr. Wilfon for the plaintiff — At common laMr neither plaintiff 
nor defendant^ had any cofts, they were given to the plaintiff by 
the ftatute of Gloucefter^ 6 Ed. i. ; but the defendant had no cofls 
until (above 250 years after that time) by tht Jiat. 23 Hen. 8. 
r. 15. it was enaAed, That if any perfon after fuch a day (hall 
commence or fue in any court of record, or elfewhere in any 
other court, any atlion, bill, or plaint, in any of the particular 
cafes there fpecified, and the plaintiff m fuch aftion (hall be 
nonfuited, or a verdi£l: pafs againft him, that the defendant (hall 
have judgment to recover his cofts, ^c. 

This being found to be a beneficial law with refpefl: to the 
particular aftions to which it extended, the legiflature by this 
Jiat. 4 Jac. r. r. 3. extended it to defendants in every adlioa 
wherein the plaintiff or demandant might have cofts if judg- 
ment (hould be given for him, and to have the like procefs againft 
the plaintiff as by the ftatute of 23 Hen. 8. . . 

One or both of thefe ftatutes create the debt or duty for which ., 
the prefent aftion is brought, and there is no doubt but the aftion . 
well lies here if the declaration has fufBciently (hewn the caufe of 
it. The fubftance of thefe two ftatutes is no more than thisy viz; 
That if a plaintiff commences an aftioh, in any court whatever ^ is 
nonfuitedy or have a verdiB againft hiniy and cofts adjudged againft 
him by that court, the defendant (hall have procefs to recover. 
All this matter the prefent declaration (hews with the utmoft 
clearnefs and certainty. ^ . 

For the plaintiff therein fets forth, that he, at a certain court 
of^record, held at a certain place within its proper jurifdiflt ion on 
the i^th ofNovembery 24 Geo. 2. before the judge of that Court, 
by confideration of the court recovered again(l the prefent de- 
fendant 
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fendant )/• 19/. 4</. for his colls expended about his defence in 
a plea of trefpafs upon the cafe, by the defendant in the £uiie 
court commenced againft the prefent plaintiff, adjudged to Um 
at his requeft by the fame court, for that the faid Geergt WV/on 
did not further profccute his plaint in tiat fuit^ but became 
nonfuit therein, whereof he was conviAed prout per recordum^ 
Sec. Here is an afiion allcdged to be commenced or plaint 
levied, a nonfuit, and cofts adjudged within the proper jurif- 
di£lion. 

Debt Ues upon a judgment of nonfuit for i6/. cofts in an 
inferior court, upon the Jldt. 23 H. 8. Harwood t. Fairhume^ 
Cro. Eii%. 96* and to the like purpofe is 1 Leom. 3 16. cafe 344. 

Having (heMm that the a£lion well lies, it will be proper to 
anfwer tbie objedions uken to the declaration, which feem to go 
rather to its brevity than its fubftance. 

It muft be admitted, that formerly, in a£Hons of this kmd, 
the fuperior courts required greater exaclnefs, and particularly 
in fetting forth the whole procefs of the fuit in the court ielow 
from tl^ podges to profecute to final judgment ; but of later 
years a greater latitude and more general way of pleading pro- 
ceedings in courts hath been allowed. .Antiently, if a man 
pleaded a judgment .recovered in a court in this hall, he fet 
forth the whole record verbatim ; afterwards they came to allow 
of a taliter procejfum fuit^ and an abridgment of the proceedings; 
and laftly, they allowed a recuperavit only to be well enough, 
becaufe all proceedings in fuperior courts were prefumed to be 
regular untU the contrary was (hewn : but this concife way of 
pleading was a long time denied (in refpe£l} to inferior courts, 
becaufe they were tied to ftrifier forms, and therefore were 
forced to fet out the whole procefs. However, at length a taUter 
proceffum fuit was allowed to inferior courts, provided dill they 
were courts of record ; and now this Ihort method is at laft al- 
lowed in pleading a juftification under a recovery in an hundred 
court, becaufe the whole procefs muft be given in evidence ; b 
that fuch a formal nicety and tedious prolixity is not now re- 
quired ; but our learned judges, in thefe later and happier days, 
have rather been ajluti to do juftice, than to find out little flips 
in pleadings. 

To (hew this, a Lev, 81. Doe v. Parmhcr ; trefpafs for taking 
the plaintiff's cattle ; the defendant juftifies under a plaint levied 
in an hundred court by the plaintiff againft J. S., whereupon 
taliter proceffum fuit that the plaintiff was nonfuit, and cofts taxed, 
and a precept to levy, by which he took the cattle abfq* hoc that 
}kit was guilty before the delivery of the precept or after the re- 
turn. The pUiniiff demurred ; and it was objc&ed that this 

Ihort 
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fiiprt way of pleading a judgment in inferior courts is not al- 
lowable ; but the objection was over-ruled, and the court faid 
the pleading was well enough. For the like purpofe, 3 Lev. 403. 
Patrick V. John/on. 2 Mod. io2. Lane and Robinfon. And 
2 Mod. 195. Higgmfon and Martin. . , 

But it is further objefled that the declaration is ill, becaufe it 
does not alledge that the plaint was levied for a caufe of adlion 
arifing within the jurifdiAion. 

In anfwer to this objeQion it may be admitted, that if this had 
been an a£lion brought by one who was plaintiff below and had 
recovered there, the objeAion might have had fome weight in 
it, and it might perhaps have been incumbent upon him to have 
(hewn that every ftep he himfelf had taken in the inferior court 
in which he was the adlor was legal and regular, and that his 
caufe of ajftion arofe within its jurifdi£lion \ but furely it can- 
not be neceflary for the prefent jplaintiff, who was defendant ' 
below, to (hew that the plaintiff there proceeded legally. Sup- 
pofe Witfony the plaintiff below, had no caufe of adlion at all, 
(which is realty the truth,) how could it with truth be alledge^ 
that the plaint was levied for a caufe of a£tion which arofe within 
the jurif(li£tion 5 and if it be neceffary to alledge this, it muft be 
neceffary to prove it, and that would have been impoffible. 

Sappofe there is not one legal or regular ftep in Wilfon^s pro- 
cefs below, yet if the nonfuit be properly recorded, that is a 
fufficient ground for the prefent plaintiff to maintain this a£lion, 
and is the only ^ thereof. For this purpofe Hob. 219. Drury r. 
Fitch : this was an a£tion for words not aCtipnable ; and at the 
trial the plaintiff was nonfuit ; and now it was faid by his coun* 
fel that the defendant was to have no cofts, becaufe the words 
are not actionable : but Lord Hobart fays, ** I was of a contrary 
** opinion ; for the words of the law are plain and general, that 
** the defendant (hall have^ cofts of the nonfuit ; ai)d the vexa- 
<* tion is more grofs if there were no caufe of a£lion, for elfe a 
<< man might fue with more fafety where he had leaft caufe, and 
<' fo cofts adjudged/' So in the prefent cafe it muft be taken 
upon this declaration, which is admitted to be true by the deT 
tnurrer, that the defendant Wilfcn commenced a fuit in a court 
below for a caufe of a£tion which he could not prove at all, or 
could not prove that it arofe within the jurifdidlion. To the 
likeeffed are Palm. 147. 2 Ro. Rep. 213. Palm. 365. Hob. 284. 
Sty I. 149. Heyler\ cafe, Cro. Car. I7S« 

The court gave judgment for the plaintiff upon the firft argu- 
ment, and faid that the declaration was a very good one both in 
form and fubftance ; the nonfuit is laid to be given and recorded 

at 
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at a court held within its proper jurifcli£lioiv; and that is fuf* 
ficient ; and the plaintiff below's procefs may be illegal frombe« 
ginning to end, for aught we know ; and the declaration woidd 
have been good upon a fpecial demurrer. And they held the 
argument for the plaintiff^ and the cafes cited^ to be good law. 

Baugh verfus Price. In Scaccario. 

Arttclet and i-pHIS bill was preferred by the plaintiff, who is the fon and 
firttfidT^ ^^^ ®f Tl^omas Baugh ^ who Was the fon and heir oilbnuland 

fraud and Bough^ to fct afide articles, and feveral deeds and coBiFcyance$ 
impofitioo. unjicr them, made by the plaintiff's father Thomas to the de- 
fendant. 

In OBokr 1 739 Row/and Baugh the grandfather was about 
7 a years old, affli£led with the gout and a rupture, and his life not 
worth above one year's purchafe, being tenant in tail of a& 
eftatc called Stoneboufe^ with remainder to himfelTin fee, wor& 
. about 3000 /• ; his fon Thomas being heir expeAant in tail zxA 
in neceifitous circumftances, by articles of agreement of the 21ft 
of OB$ber 1 7 3 9» in conGderation of 1 5 00 /. to be p»d to him by die 
defendant within a year, and of an houfe in Priflein worth 200/. 
to be conveyed to Thomas Bought he covenanted to convey to the 
defendant the faid eftate in fee-Hmple, fubjeA to the eftate for 
his father's life \ foon after the figning the articles, Thomas 
Baugh was de&rous'of being ^the bargain, but the defendant 
would not let him ; fo on the 3d oi November 1739, a Icafe and 
lelcafe was prepared by the defendant, (who is an attorney,) aad 
executed that day at his houfe» when nobody betides the defend* 
anr, his fon, and another perfon, were prefent. TkomarBaugb, 
among other things, covenants that be is feifed in fee; and 
there is a claufe of ^vjrranty airainll Rvwiand and his heirs, 
and the ufe of a line formerly levied by Ttcnias is declared to de- 
fendant in fee ; and in confider.ition 'thereof he conveyed to 
Ticm.is I he hv^ulo »»t Pr::e':r: ; but in /.W conveyance there is no 
fuch covenant or cbufe of *fc\:mv.vr: the 1500/. in money 10 
be paid, the dtrrviuknu mukes out that he paid it thus, ws. 
that he paid oiT to J.rrJ Oxf:rJ y^^o \ owing to him by Ttomes 
•por. a morr^.-ge of another eliire [wh^ch v«s as much as the 
fame was worth); 2cc/. JTtfr?^- owed to defendant; 250/. 
which defendant preienJcJ be p^iJ him in c^A ; and for the it- 
mainirilj 500.*. he v^ive T'crrr.ij' a bond to pay it within a Kmited 
tiuic atter J^,^u-v ijVc;^^ lacuid h^ve luiicrcd a recovery to dc- 
iradiu;*;? uic» 

0*J iJ.-r,\,r^-r.::^^ died r!'^ ci oi 7*-j i74-> having lived 
«v> u;oTe than n:nc n^v^cdis after the be jiing itc articles, wheic- 
ijpoo i'w^flwj mrl:c5 a kuer ro f riv act^uaioiii^ him with lus 

i5 father's 
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father's deaths an4 telU him that he ihall zEt In all reCptGts 
agreeable to his wifhes* In another letter he tells Price he (hall 
always a£t juilly, and fays that Price has got a good bargain of 
him, that he might aifTord to give him a iuci, but fays he Ihall 
not touch one without Prices confeot. . 

After this, in February 1740, Thomas B. filed his bill in 
Chancery to fet afide thefe articles and conveyance^ and to be re« 
lieved^ to th^ fame effect as the ptefent bill ; the defendant Price 
put in his anfwer thereto, and denied the fraud charged. 

Thomas J?, being at that time indebted to Price in xoo/., which 
he was to give Price with his fon as clerk to him, was threatened 
to be fued for it, and by other arts of Price was intimidated 
from proceeding in Chancery. Nay, Price was not content with 
Thomas B*s flopping the proceedings in Chancery, but inCfted 
upon fome fatisfafiion to be made to him for the afperfions he 
pretended had been caft on him by that bill; and accordingl]^ 
prevails upon Thomas B. to execute a deed, dated OBober 1 74 if 
reciting the proceedings in Chancery, and thatthe purchafe was 
a fair one, and Thomas B. thereby confirms and releafes tht 
eftate to Pr/Vi?. Soon afterwards, Thomas B. and Price, with 
the afUflance and intermediation of one DoBor Thomas, (to 
whom Thomas B. applied,} fettled all accounts, and Thomas 
Baugh feemed fo well fatisfied that he thanked Dodior Thomas 
(who appears as a common friend to both) for his kindnefs. In 
1743, Thomas B!^ bill in Chancery wasdifmifled, and in 1746 
he died. The prefent plaintiff his fon foon after preferred this 
bill to be relieved upon paying the purchafe-moncy and interefl 
to Price, and all neceflary and permanent repairs. 

At the hearing of the caufe, which hftfd eight days, two 
queflions were made : \Jl, Whether the articles and convey- 
ance were obtained \>y fraud and impofttionf and idly. If they 
were, whether Thomas Baugh, by any fubfe^uent a£):, had 
purged thzt fraud or impofition P And after time taken to confider, 
the Barons were unanimoufly of opinion for the plaintiff upon 
both points, and gave then judgment feriatim. 

Baron Smythe-^Therc can be nor doubt at all but as this cafe 
ftood originally, and at the time it was depending in Chancery, 
that court would have relieved. Here is a fon who is remainder- 
man in tail, (in the life of his father old and infirm,) not know,* 
ing the v^lue of the eftatc, trafficking with an attorney, who had 
tranfaScd bufinefs for his father and him 26 years, had feen the 
family-fettlement, and is taking advantage of the foil's neceffitous 
circumflances, and purchafing his eflatc for half th>c real value 
of it. Price draws all the writings himfelf, Thomas J?, has no 
draught or copy, nor SMiy attorney or counfel concerned for him i , 

VoL.i. • Y her« 
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here is no valuation made of the cftate, the whole tnmdifiioft 
kept a fecrer from old Rowland* Price feems 10 have iitade 
Thomas B. do jaft what he pleafed, made him coventat thatlue 
was feifed in fee, which fVn-^ faiew he was not, makes lum 
enter into a warranty ; "fe that Thmms S* innft cert«n)y be 
guilty of a^ breach of covenant, for he was not feifed in fee ; and 
jet rrice fwcars he only bought of him a remainder in twl, 
though Thimaj B. has adoally conveyed an aUblute fee, ^nd 
not a'bafe fee or determinable, fo that -the aiddes and convers- 
ance are fraudulent trpcn die face of ihem. Aneidieriniod is 
the keeping back .500/. on ^e bond, to be paid in a mmith after 
fiifiering a recovery ; and tf %hat Prur fays be tme, Aat he 
bnly bought a remainder in tail, he had no right to obl%e 9V 
fnai iff. to fiifier a rexx)yery to l>ar the rematndeis over. 

The,2d qneftjon is, Whether fhe fubfequent aQs ef^lmmasB* 
Vnll bar tK plaintiff? And I am of opinion they will sot, and 
flnthe o^ght to be itlieved. 

It is (farongly infifted upon ibr the -dtrfendatit that die letten 
from Thomas B. to defendam foon after -his iatliei's^eath -fliew 
that he thought the bargain a fair one. Vnt-to this it is xtgh^ 
anfvifered, that they were written foon after his fadier's death, 
bef()re his eyes were open, and before he knew the real value of 
the efiate ; for he not long afterwards preferred liis bill in Chan- 
cery ; and I think the arts and threats nfed hy Prkt to fiop tbat 
fuit were as fraudulent as the original bargain, and the tecitil 
in the releafe executed thereupon is falfe, for the bargain was a 
very' unfair one; and fuppreffio veri^j ^ f*^gg^» fatf^ have al- 
ways been held fufficient to fet afide a releafe. 1 Vem. so. 32. 
I Wms. ^40. . Thomas Bough was made to think that his fuit 
was without any good foundation, and to fear that he fliould be 
liable to cofts ; and. if the pmrchafe was at firft fair,. it wanted 
no confirmation. Thomas Bi was never fully apprifed of his 
right, but was continued in a ftate of delufion by Price till lus ' 
death, who impofed upon him in erery tranfadion. 

It was further objefted for the defendant, diat Thomas B. 
all his life ftood by and faw Price laying out great fums of mo* 
ney in repairs and ornamental additions, i^c. But to this it is 
rightly anfwcred, that Thomas BJs acquiefcences were founded 
upon a miftake into which Price had led him. I think Price 
fliould be allowed for allneceflary repairs ; relief has been often 
granted in fimilar cafes. 1 Fern.\6T. 205. 237. 443. % Vern. 
14. iJTmss 310^ 



The cafe of Co/e v. Gibbons^ 3 Wms. 290. was ftrongly relied 
upon by the defendant's counfel ; but that cafe difiers very 
tnaterially from tl^s ; that^ was not the cafe of an heir in the Ufe 
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of Ills father, nor of a remainder- man or reveiConerj nor was 
there any fraud in the orginal bargain in that cafe upon which 
Lord Talbot laid great ftrefs : the party there confirmed the bar- , 
gain when he was fully apprifed of every thing; but in this cafe 
at bar here is fraud in every tranfaflion, appearing by written 
evidence, which cannot err •, for Thomas B. was leluded from 
firft to lad 5 and the cafe of Lord Chejlerfield and Janfen ftands 
quite clear, of fraud, fo nothing like this cafe. 

It is the policy of the nation that fuch bargains as this fliould 
not (land ; and if the courts of juftlce were to hold them good. 
It would be to encourage exlraVagance and difobedience in 
young heirs on-one hand, and avarice,^ fraud, and impbfitlon on 
the other ; and therefore I am of opinion that the articles and 
deeds ought, to be fet atide u^oh ,the plamtiff's {sayuig the de- 
fendant Kis principal and intereft, and that the defendant be 
allowed for all. needful repairs j and :that the plaintiff bfe |)aia his: 
cods till this time> and that the fobfe^uent cods be Telbrved till 
the coming in of the Mader's report. 

Notes l^he reft of the Barons deKvered their opimoril to the 
fame effeft, & there is no pccafion to fet the^tri down.- They 
faid there was no indance where the origiiial cohtraft was 
fraudulent, that any fubfequent ^Ct could purge it, acid that, by 
Hopping the fuit in Chancery and the releafe tfaeireopon giren^ 
t\it fraud was double hatched^ and that the tranfaftion was iniiqui- 
tous from beginning to end. All the. Batods held that T%omas 
Bdugh was 01 fufficient age. and capable of tranfa&ingbttiinefs; 
and though it was infided tor the plaintiff that Thomas B, was 
made drunk by Price at the time of executing the articles, yet 
that not being fully proved, it was Jaid quite out of the cafe, 
and he was confideted as fpber at the time. It was alfo faid 
that Price \izA put Lord Oxford upon calling in his 55b/. to dif* 
trefs Thomas B/\ but that was npt|)roved^ fo was laid out of 
the c^fe ; but it appeared clearly Thomas Bb was in neceffitous 
circumftances. 
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Herbert terfus Williamfon. B. R. 

I 

Upon a trial \T7HILE an aaion of trefpafs was depending, to try iJirlie- 

of a feigoed V V thcr the park and cafile lands were within the townfliip 

muft foM^w of ^^ndall in the county of Weftmorland^ and fb liable to be rated 

theTerdi^» to the poor of that town, Do£lor Rotheram^ the diflenting mi- 

J^*"°"''niftcr there, virrote z pamphlet to prove that the pari and caftk 

creikLry ^«^ ^^Tc within the townfliip; whcrcuoon the court was 

powatogive moved that an information might go againft the do^or and the 

^S!! ******* /wWj/5^r, upon an allegation that this pamphlet was written on 

^ purpofe to influence the jury of the county of Weftmorlani. 

When they came to fliew caufe, it was propofed and agreed by 

the counfel on both fides, and by the court, that it might be 

tried at Lancnjier upon ^feigned tjfue^ whether the park and cajlle 

lands were within the townfliip of Kendallg accordingly the 

caufe was tried at Lancajler^ and a verdi£l was found for the 

defendant that they were within the townfliiip. Upon the return 

of the po/teOi the Mafter refufing to tax cofts upon thjs feigned 

i/Tuey which was come into by confenty therefore it was moved 

tLnat the Mafter might be obliged to tax defendant his cofts. 



And upon debating this matter by five counfel of a fide, 
Wrighty Dennifony and Foftery JttJliceSy {ahfente C. J, Leey) were 
clear that the court in this cafe had no difcretionary power as to 
coftsy but that cojls by law muft follow the verdidl ; and that this 
matter is not a new queftion, but was determined in this court 
I Annay between Still and Rogers^ where a feigned a&ion was 
ordered to be tried at the aOizes, upon an ifllue directed by this 
court upon a matter in the crown ofiice, and there was a verdift 
for the plaintiff, and he had his cofts. Lilly^s Abr.j\*j'j. which 
book, Wright J. faid, was of authority in matters of pra£lice; 
and upon fearch made in the office, this is found to be fo. M- 
cholls V. Nichclls was alfo a feigned ijfue, and co/is followed the 
verdi£l j and this is always^o when z feigned iffue is diredied by a 
court of law ; but when an iflue is diieftcd by the court ofChan^ 

cerji 
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cery^ then this court gives no cojisy but the finding of the jury Is 
returned to the Chancery ^ and cojis there are in the difcretion of 
that cofirty becaufe iht ^atutes giving cojlfi,o not extend to courts 
of equity as they do to courts of law ^ 

The Mafter was ordered to tax the defendant his cbfts. -"■ 



Rex verfm Johnfon and five others. B, R. 



T 



HIS is an indiflment which cl^rgesthat the fix defendants, , Inaftment / 
together With feveral others, unlawfully ^ffemblcd to difturb ^jjf* £* 
the peace of the king, upon the ^^d j/'Auguft in the 24/A year of^^^^^ 
King George 2. with force and arms broke and entered the «fi>i^- lead mine - ' 
of J. B. and J. S., and unlawfully took and xanicd .away --— JJ^^^'^'Sd"* 
pounds of black lead, contra pacem^ &c« not quaihed 

upon mo- 
lt was moved by Mr. Clayton that this indi£lment might be ^^^* 
quaflied, alledging that this was a mere a£lioh of trover or tref^-. 
pafsy and not a matter oi public concern: and cited Rex v. Archer ^ 
liiL II Geo. 2. Rex y. Man^ fame tirm* Trin* 15 Geo. 2» 
Rex V. New/ball f and Rex v. Dunn^ Paf. 1 7 Geo. 2. Rex v. 
Cad or Gueft^ Paf 22 Geo. 2. Rex v. Mafony Hit. 1 1 Geo. 2. 

On the other fide it was faid for tbe profecutpr, and refolved by ' 
the whole court, that the number of perfons affemUed together 
differed this cafe from all the cafes cited, and the defendants are 
not entitled to any indulgence from: the court; and if the word 
riot had been in the indidtment, it might \have been eafily proved, 
for this aflembliug was at a time in C^/x^^^rAiffi/ when the judges 
were trying other perfons for the like offence at Carlijle; therefore . 
the defendants may demur if they think fit, for it is in the difcre^ 
tjon of the court whether they will qualh any indiftmcnt whatever 
upon motion. ;: ' . 

Watfon qui tam verfus Jackfon. B, %^ 

HP HIS was an a£lion qui tam by a common ipformer upon the Ju^^g^e^; a» . 

-■' ftatute for killing game. Mr. Clayton moved for judgment nonf^tt"* * 

a3 in cafe of a nonfuit, and obtained a r^Ie for the informer to againffan 

fliew caufe this term. No caufe being i^ow Ihewoj the rule was '•"fo^'^c'^q^'' 

J I i» 1 ^ / o T . . T . ,* tamoponthe 

made ablolute. ganitiivv. 
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Into aaion >Tp H IS IS a fpecial a^ion upon the cafe againft the defendant 
1^ "^tSoUff ^^^ ^^IwrWBgtU pUuJtiffia his pc^r iitthc fouth. aittc ofitiie 

|n\u pli^l church of Wrexham in the county of Denbigh^ which he claims 
the plaintiff by ptcfcription as appurtenant to his m^fluage jn the parifh. . The 
^^tbn declaraSoaicts Ibrthi A^Aftplaintiff^andall thoiVwheftiftate 
he repaired he hath in the faid mefiuage have time out of mind repaired the 
itag9iii%a pp^^ 'UpohNotguihy^iesdcd^therowasaveiidif^-fbvtheplaiiv 
dul^lV- ^^ iUlj^ tathe opinion o£ the court) upoa a ca^viKhich feted 
difpi^tfi, wUtk tk9Lt air the trial Adst^ was ho evidence givau that che pl^kit^^ or 
^^ofStn^*^ ati)c.o£the.owneifl of the mefiiaage) had evar tepais^d of bee» 

pb^g^d- to*^cipair the pew, or that the pew bad.e«<* waot^ed 

repairing. 

This ca&. was. argued' in Hilan ternii 24 S'ifOiy t^ by the 
HonoQiaUQ Adr. BtSmrJliot the plaintiff, and. Mix MenHon foe 
the defendant) and t^^fingie queiHon was, Wbe tiler the plain-^ 
tiff can n^ntain this a£lioa wiihoo^! proving rep^s ^ne to the 

It was argued for the plaintiff, that as this was an aclioh by 
one in poAffion agaii^ a mener ftranger and wrong-doer, that 
theiie wae na neodBlity ta prove any repairs^; amd tjiat there was 
a.gieatdidiMrencebebW8eoan.adibn againfta ftvangep, and a con-f 
ft Letr. %^t. tefr with the ordinary in p$i$Mttion; for at oommon law the ou 
ComyD/7! ^^1 1^^ ^^ di(po4l of: allthe feais in the church, and although 
they, he built and repaired at the charge' of the whole parifli, yet 
/&i^ will not ottft him of his jttrifdi<9ion^ arid therefore a fpecial 
tide mttft beihewn agafivft him by- building or repairing the (eat* 
tLw. 7 !•■ &VC Tio. Jonet^^^ 4, fiuf poffeffioB alone h fufficien^ 
to maintain this adlion agaiud a flranger. 

,ft Roi. Abr. Gn the other fide it was infilled that the church-apd fcats are 
Ho^b. 6 *® ^^^^ ^^ :dl the pariftionera.as the market or highways, xinlefsit 
3 inft. ?c^., can be fhewn that any particular pariQiioner was placed hi a cer- 
CMaytit tain feat by the authority of the ordinary, or built and has re- 
T\ Raym. P^^^^ ^^' ^^^ ^'^ JSa/px, in a- cafe like this at WTihcheftery di- 
^a. * re£ted the jury to find .for the defendant, becaufe there was no 
proof diat the plaintiff luid ever repaired die feat, i Sid. 203. 

Lee C. J., Detmifen and FoJIer J., inclined to think that the 
plaintiff had no occafion to prove repairs ; but Wright J. being 
inclined to think* the contrary, time was taken to confider until 
this term, when the opinion of the whole court for the plaintiff 
was delivered by 

Lee 
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Lee C. J.-^It is objcaed for the defendant, that as repairs were 
hid in the declaration and not proved at the trials the po/lea ought 
to be delivered to the defendant ; but we are all of opinion that 
this being zpopjbry ^(kion againft a (Ir anger, and a xfiere wrong- 
doer, the plaintiff was not obliged to prove any repairs done hf 
himfelf or others wEofe eftatc' he h^h ^ foB it is a rule in law 
that one in pojfejfton need riotjhew any title or conftderation for fucb 
Pojfejfton againft a wrqng'doei^ , .^ 

But it is otherwife where one claims a pew or an aifle in a 
church againft the ordinary^ who undoubtedly h^s primd facie the 
difpofal of all the feats in the church ; and againft him a title or 
confideration muft be (hewn in the declaration and proved, as 
the building or repairing, isfc. And this is the true diftin£tion« 
3 Itfv. 7 J. ; ■; .'::/.. 

The whole court wcrfe clearly df opinten, that poffeffion and 
laying it to be. appurtenant to the houife;, without laying or grov- 
hig that plaintiff repaired the pew, was ftiffipieat againft a inete 
fhranger, and relied up6n Ac cafe of Burton y. Bateman^ 

I SiL 203. ; . "^ * ;■ ' 

Jtrdgmcht for the plaintifil 
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Tftverlict 

vaatwho 
dif|iofei of 
goods the 
property of 
another to 
bit miftcr^t 
ufe> whether 
he has aay 
authority or 
not from hit 
viafter for ib 
doin^. 



PcrkinSi Aflignee of Hughes a Bankrupt^ verjui 
Smith. B- ][l. . \ . 

IN trover f the jury B^d ^ipedsA vcrdifl:, M^hiph in fubftance 1^ 
Ihortly this : That ypon the z^d »/ September 1 749, Hugbu 
was poflefled of the gocHls in the declaration asliis own proper; 
Vff and became a bankrupt that day ; that the plaintitf is aflignee 
under the commiiBpn ; that upon the 2^1^ of^ September 1 749^ thq 
defendant Smithy who is ftryant and riding clerk to Mr. Garra^^ 
ivajy to whom the bankrupt was confiderably indebted^ went tQ 
the bankrupt's (hop (to try to get his mafter's money) and found 
\t (hut upi and that the bankrupt delivered to Smith the goods ia 
the declaration, who gave a receipt for the fame in the name ol 
his mafter^ and fold the fame for his matter's ufe. 

It was objected, that the a£tion was improperly brought againft 
ihtfervant Strntb, who a6ied whollv in this matter for his fnajter^ 
andf that the converjton is found to be to the ufe of his majterl^ 
which is the giji of an a£lion of trover. After two argumcnti 
at the bar, the court gave judgment for the plaintiiF* 

Lee C. J.«— The point is. Whether the defendant is not a tort^ 
feafor ; for if he is fo, no authority that he can derive from his 
mq/ler can excufe him from being liable in this adiion. 

Hughes the bankrupt had no right to deliver thefe goods to 
Smith s t\it gift of trover is the detainer or dijpofal of goods (which 
are the property of another) nvrong fully s and it Is found that the 
defendant himfelf difpofed of them to his mqfler^s ufe^ which his 
mnfter could give him no authority to do ; and this is a converfm 
in Smithy this dijpofal being his own tortious a£l; the aEt of felling 
the goods is the converfion^ and whether to the ufe of himfelf, or 
anomer, it makes no difference $ I am very weH fatisfied diat 
thhfervant has done wrong, and that no authority that could be 
derived from his mafler before^ or after the fa£t, can excufe him. 

The 
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The finding that the defendant difpofed o£ the goods^ for his 
fnafter^s ufe is only the conclufibn'of the jury, and. does not bind ' 
the court •, the taking upon him to difpofe of another's property 
is the tortious, aft, and the gtfioi this adion. Judgment for the 
fhintiS jper iotam curiam* 

Rex verfus Simmons, a Jew. B. R. 

'TPHE jew was indiftcd for putting into* the pocket of one ji/h^ Ncwtr'ml 
^ ley three ducats, with a tnalicipus intent to charge him with ^*°j!i^T 
felony, aftd was tried before Mr. Juftice Fo/ler at the laft affizes ant in t crl 
for the county of mfex, and found guilty generally as to all the minai cafe, 
counts in the indiBmetit; "P''".^**r.u ' 

judge and 

The court was moved for a new trial upon the ajftdavits of all "jfid^'tsxtf 
the twelve jurxmen^ « that they only intended to find the de* theVwd^ 
" fendant guilty of putting the ducats into -^^/^/s pocket, and >wa8tak«i 
^^ did not intend or underftand that they had found him ffuilty <f ".^«'y *» 
*^ of puttmg the ducats mto sxts pocket with an intent to charge jng, and tv 
f<^ him with felony ; and Dodfon the foreman fwears, that he de- the judge]« 
** clared at the bar to the courts whe|l they brought in their ^^'^^ 
f^ vcrdi£t, that they found the d^endant guilty of putting the ducats ^^^ 
f^ in AQilefspoclet, but without any intent* 

Mr. Juftice Fofter reported, Tliat after the evidence was gone, 
through and fummed up> the jury departed from the bar to con- 
fider of their verdift, and gave a private verdift at his lodgings 
that the defendant was guilty ; the next morning they all appeared 
}n court at the bar, and being afke.d if they ftood by their former 
yerdia, they anfwered they foujjd the defendant guilty. That 
Mr. Juftice Fofter then told them that there were four counts ia 
the indictment, and that the evidence ipr the king was only ap« 
jplicable to the fbird, which charged the defendant with mali* 
cioufly put|;ing three ducats into Ajblef^ pocket with an intent to 
j^harge hini with felony^ and told them that the intent was the 
principal thing to be confidered by them, and that if they be- 
lieved the defendant did not put the ducat^ into AJhley^ pocket 
ivith an intent to charge him with felony^ they muft acquit him ; 
whereupon the foreman at the bar faid, <* We find him guilty ^ 
*< putting the ducats into his pocket without sny intent*^ Biit by 
fome miftake, or mifapprehenfion of the court, or the jury, or 
of both, a general verdiEi was taken that the defendant was 
guilty.. 

After this report ^tjury by further affidavits fwear that there 
was a very great noife in court ; and that when the judge dire^led 
fhem to acquit the defendant, if they believed he did not put the ' 

6 ducats 
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tbfcais into. Afhhft pocket nmth wt imimtio charge him wiibfiUnj^ 
they did not hear ox uoderftand hinw 

This queftion having been debated by fire or fix counfel o£ 
each Gde^ the court gave their opinion for a new trial* 

Lee C. J.<— There is no doubt but a new trial may be granted 
in a criminat C2£t \ and the trtie reafea £^r grantiag new triak 
is for the obtaining of juftice ; but ^o grant them upon the affi" 
davits of jurymen only^ mutt be admitted tabe of daogerous^coo- 
fequence. It appears to me from the report of my iaro/ier^ and 
the afidavits of Dodfm the forenuWf. that thia vp:diai was taken 
by a miftake, br he fwears that he declared in coiut ^' that they 
. <« did not find the defendant guilty of any intent/' and there* . 
fore this is not granting a new trial upon any after'thught of the 
'j.ury^ but upon what ^foreman Dodfon declared at the bar when 
they gave their verdiA. I am very clear in my ppimon there 
ought to be Zrnewtriaf^ and the rather as thia is a crimioal 
matter. 

IVright J. — New trials are generaJIy fuppofed tp be>mQrt Mr 
cient than appeaiBs in the books^ for want of repo^ers when the^ 
firft began to be granted : every cafe of this kind muft depend 
upon its particular circumltances i the jury, every, man of them» 
come here and tell us that they were not underftood, for that 
they declared at the bar they did not find the. defendant guilty 
of any intent. My brother reports that he t6ld t&em'if they did 
not believe the intent^ they mufll acquit him : the jury now 
fwear, *« they did not hear him ;** therefore I am of opinion it is 
a vcrdift mif entered^ contrary to the declaration of ihie foreman^ 
not contradicted by any of the refl: at the time it was fpoken at 
the bar ; and that it is moft plainly no afier^thoughti fo that we 
may keep clear of the danger of granting nenv trials merely upon 
the affidavits of jur'^men : I think this man has been convifted 
contrary to the judgment of his peers \ diat he has not h^d judi' 
ctum pariUnii and tnat we are bound to grant a new trial; and 
this being a criminal ca{e is mote to be favoured as to anew 
trialj than if it had been z/ivitczk. 

Dennifon J. — ^The court will be very cautious how they grant 
new trials upon the affidavits of jurymen^ becaufe it wouJd fee of 
very dangerous tendency ; but in this particular calJey which 
partly depends upon my brother*s report^ and partly upon the 
affidavits of all the jurymen^ I am very well fatisfied* there ought 
to be a new trial, becaufe it appears both by the report zn^affi* 
davits that this verdict OM^t not to (land, and that the jury were 
niiilaken in giving a verdT^^contTzry to the direSion o"f the judge; 
and that is what I principally go upon, that it is a verdiB con^ 
trary to the direXm of the judge- in point of law : one. of the jury 

laid, 
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faid, ** the defendant had no intent,-** then the judge faid, *^ yct4 
*« mufi-acfuit him;" fym^ oC the jury fwear they did not iear^ 
other's*, that thdy'(Kd'not'««J^ry?flW the judge. 

Fg^ijr jp— ^I am of the fame opinion. I gaye no dire€Hon at 
all in point of faBy only of hw, ^^ that if they cHd not bfielieve 
*« the intent they muft acquit, the defendant :" t^ey told me they 
4id* ndk believe, any intention : this is a veriifl contrary ttr lav;. 

^<?w /r/W granted upon payment of cofts. 

A common SoidkrV Cafe; B. R. 

YtE was Krought up by ^nhaieas corpuT^ whereupon it wa^re^ A commoa 
■" turned that he was committed- by a juflticc- of the peace -as* ^^^^^^^ **^ 
a vagrant^ being charged by the overfeers of the parifh of Saint grant whWil 
j^nji Soho a^ a rqgue and a^ vagrant^ and running^ awaj|^ from his the (neaDi^g 
wife and one child, whereby tHey are become cnargeable to the ®^*^ ^* 
pariQj. There was alfo an ^rfav/V wherein it was fworn oabe- '^ 
half o£ the parifli, ** that he was a watch-movement maker, and 
** couM earn 30/. per week, and that he i^fufed to maintain 
« his wife and cha*." 

It was movtd'by MiP- AttartteyrGeneral: that tie might bci dif- 
charged upon znaffldtivit that he was^ a foldUr^. that he dtrf not - 
run away nom &6ho^ but was billetted at White Chappie when he 
was taken up. Nobody carr fty that the common foWiers of the 
array, maintained and kept for. the, fupport of our liberties and 
property^ arc togues and vagabonds, or idle and. difordcriy per- 
sons within the^flr/. 1 7 Geo. 2. * 

Per curiam-^'He cannot be a vagrant within this a£t of pat* 
Uameut, fo muft be di&ba^cL. 

Tempeft; verfts Metcalf. B. R. 
rpHREE feigned iflues were djreftcd by this court to be tried, if any 



one 



^ and there was a verdidl for die defendant upon the iflue of |^' ** , 
the moft material corifequertce, and for the plaintiff upon the phj^ff^h** 
others ; and it was moved therefore that the plaintiff might have muft havo 
nocofts: huX per wrww— If any one iflfiic be found for the ''•s «<>*«• 
plaintiff he mutt have his coffsu 
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Rex ver/ns The Bifhop of St. Afaph. B. R. 

Attachnfcnt -jk^ R. Nares moved for an attacbmeni agalnft the biOiop for aot 
agabfta* returning zjieri facias dt bonis eccUfiafiicis. ' 

peer, buc for 

aotretom- p^^ Ttfriiiw— Thcrc is no doubt but an attachment may iffuc 
dc'i^nit ^- againft a peer for refufing to obey the proceft of the court.; but 
cUfiafticuy it fcems the chancellor^ commijfary^ or official are the proper per- 
it it proper to fo^s to rctum thefe writs } and in Michaelmas^ 6 GeoJi. in the 
the^hMccl- ^fc ^^ ^^^ J^i ^* ^^^^^9 Chancellor to the Bi/bop if Sali/burjt 
lor»commif- an attachment iflued againft him (the Chancellor) for not re- 
fcTr,or offi- turning zferi facias de bonis ecclefiafticis againft one Jones Clerks 
therefore look into precedents. 

Rex verfus Collier and Gape. B. R, 

Judgment ^HE defendants were indiAed^ tried, and conviAed at Htcl/s 
mponacott- X Hall for iufultiug Mr, Smith a juftice of peace, in the 
wifowd** execution of his office, at his houfe in Ormondflreet^ found 
iw a month, guilty, and adjudged that they (hould be imprifoned for a month, 
to a/k par. 2iq(| ^{jjg^ pardou of the juftice at his houfe, and to advertife it in 
i^r1ifci?,thi *« ^''^h ^dvertifer. They having fuffered a month's imprifon- 
latter part it mcut, but not aflccd pardon or advertifed, were now brought up 
foid. by habeas corpus^ and moved to be difcharged. 

Per curiam — So much of the judgment as is legal has been 
executed,, and they muft be difchargedj for thcothe^ part of the 
judgment is void. 

Rex verfus The Mayor and ^urgefles of Oakhamp- 
ton. B. R, 

V'^^^f TL/'^A'^D^A/f/^ to admit J. S. to his freedom, as being the 
wwof a b^I ^^^^^ ^^^ ^f * freeman ; they return there is no fuch euf- 

rough is a ' tom, and that no man is entitled to his freedom but by fervi* 
good witnefs tude : this matter was traverfcd, and the queftion at the tri^ 
luft'm* *^* was. Whether by cuftom ev6ry perfon being the eldeft fon of a 
whctcby his freeman born within the boroufi;h be entitled to be a freeipan 
titicd* ^"h* ^^^^^^f 5 ^"^ ^^^ father of J. S., who had gained his freedom 
freedom* " hy fcrvltude, was called to prove the cuflom^ bat was refufed to 

be admitted by the judge who tried the caufe, and thereupon 

there was a verdifl for the defendants. 

It VI as now moved for a new trial, becaufe the father ought 
to have been admitted to prove the cujiom. And 

Per 
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Per curiam-^Thert is no reafon to fay the father fliould ht 
refufed, for he has no intcreft in the queftion, but rather comes 
to narrow his own intercft which was gained hY/ervhude : fup- 
pofe a legacy be given to TLfofft furely tht father may be admitted 
a Hvitnefs to prove the will : the court were very clear, and 
granted a new tnal. 



MICHAELMAS TERM, 

26 Geo. IL 1752, 

Began upon the 6th of November by the late A£t 
of Parliament. 



Grayfon veifus Atkinfon. In Chancery, Nov. 7. 

A TESTATOR feifed In fee by will exprefled himfelf thus Dcvlfe. 

at the beginning thereof: *' As to all my temporal eftate As to my 

« wherewith it hath pleafed God to blefs me, I give and devife ^'^^feTdir. 

*^ the fame as follows :" then gives feveral legacies to J,y and pofe thereof 

direfts him to fell all or any part of his real and perfonal eftate as follows, 

for the payment of his debts and legacies, and defires three per- ^^^^"dfays 

fons to aOSft him in the faje thereof, and to be fupcrvifors of All the reft' 

his will ; and after giving fome legacies to others, concludes his °^ my goodt 

vt\\\yn\t\it\mreftduary devife^ viz. " As to all the reft of my J^"aUndpcr*. 

^^ goods and chattels real and perfonal, moveable and immove- ronai,inove. 

** able, as houfes, gardens, tenements, my (hare in the cop- aWeandim- 

** peras works, isfc. I give to the f^id -^„" without making. ufe J^^fo^ttti*- 

of the word ejiate^ or any words of limitation whatever. 2neiits,'&c 

^ without the 

The queftion now is. What eftate or intereft A. took in the or^oth'r*''' 

real eftate by this will i ' words o/ 

limitttioriy 

Lord Hardwicic C. — I doubted at firft, but now am clearly P* ** * *** 
of opinion, (as the teftator had a/^^,) that -rf. takes 2Lfee; there 

is no doubt but the teftator, when he fays, " As to a// my tcm- • 
.** poral eftate, £5*^.*' in the beginning of his will, he intended 

thereby 
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dtereby to difpoie oi a/i the «ftate he had tm the worldi i>otIi 
with regard to the quantity and quality thereof, ^ii/yf There is 
no doubt but the inheritance Is chai^od with his debts and lega- 
cies ; and tlie word temporal is here put in oppofition to his etet' 
tiaJ oxfpiriiual coacerns^ agreeable to X^ord Talbofs tonftrudiob 
in. the cafe of and does not mean alife-e(bte or 

term of years, but as if he had faid, " all my 'worldly eJlauV 
Yet I do not fay but that not with (landing thefe words he might 
afterwards have qualified them, and made more particular, limited, 
or partial tKfpo fiti ot is -of his eftate \ lor inte n iion «t firft is ese 
thing, and the execution of ttat intention is another. 

It appears that he had it in view to Kiifpofc^ the wkole when 
he ditcfJVs, that all or any part of his eftatc fht)tdd he foH, for it 
is poflible the debts and legacies might exhauft the whole ; and 
though there is not the word Mite^ tior any words of limitation 
in this refiduary devife, ytt A. takes zfee thereby ; for what is 
the word rejl to relate to but to his temporal euate, which he 
^as difpofing of; for he fays, *^ As to thcirft of my goods and 
<< chattels real and peribnal, inoYeaUe and immoveable, as 
•« houfes, gardefis, tenements, CsV. I give them to A2* He has 
here explained by the words, as houfes^ gardens^ tenements^ &c 
what he meant by his goods and chattels real andperfonal^ movcahh 
<tvd immoveable / but if he had not fo explained himfelf, I do not 
think that the words goods afid chattels real and perfonal^ moveable 
a fid immoveable, would have carried the lands by the Icnu (f Eng* 
Inftdj though they might have fo done by the civil law ; and the 
. word as is as much as if he had faid, Inuan^ for a man is not 
confined to make ufc of legal technical words in ihis will, but tnay 
ufe what words he pleafes, provided he explains his meaoing 
clearly. All the reji^ &c. plainly relates to fomething mentioned 
before, and that mentioned before, which he was about to dif* 
pofe of, was all his temporal eflate, which pafles a fee, #tcn 
the teftator has one. Vide 2 Vern. 690. 3 Peere ^mx. 295. 
I Salt. 234. 

Elliot v^tts Lane. B. R, 

fcire fkiat nCIRE facias upon a recognizance of bail ; the defendant pleads 

JSS^kt*!' ^^^ ^^ "^^""^ *^ ^^ ^^^ county of Southampton, and the bail 

there was no was acknowledged in Middle/ex, and that no capias ad Jatitfa- 

capias fiitif- ciendum was taken out againft the principal defendant ; the plain- 

apSftX tiff replies, there was a ca.fa. iflued and returned mn eft invert* 

pincipai; tu^ ; the defendant rejoins that the ca. fa. did not lay four days 

repiicaiion ',„ the flieriff's office. Demurrer. It was obie£led for the 

there wis; * 

rejoinder that U <iid oot lie four day^io t^ (heri£'*s pffice, this is a departoro, 

plaintiff 
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plaintiff diat the de&adaot's rejoinder «us a departure from hts 
plea; for in his plea he fays tfbere was no ccufa.y and in his re* clteJ pro 
joinder admits there was a ^.-^., but that it did not lay four <'ct;2Saik. 
days in the office. The court was of opinion that this is clearly ^^^* 
a departure^ and gave judgment for the plaintiff. 

Etn^rfon verjhs Hsryvkins and others. B, R. 

'TP H E plaintiff makes an affidavit ^ ** that the defendants are Affidavit 
^ ** indebted to him in 103/. for goods of the plain tiff, which that de^nd- 
** the defendants have converted to their own ufej" upop^this ^^'^ 
^davit the defendants are arrcfted, and it is «ow moved ty the piamtiff n 
j^ttctmey and Solicitor Gentrcd that the. defendants may be dif- ']^*^, , 
charged out of cuftody upon common iail, on an affidavit that the d^i^jJt 
defendants qfre Cuftom-houfe olKcers, and Ifeized the goods as cdnvcrtod t» 
prohibited and uncuftomcd goods which are now in the kine-s ^''/T"."^®» 
warchouife, and that a profcctition is now carrying on in dae l^hoidT' 
court of Exchequer in order that they may be -either condemned^ or. Cuftom- 
that a writ of delivery may iffue in cafe they have been unlaw- l^*>«f^««ffi<» 

riij*-!*' '^ ' * to bail in 

fullyfeized, lro»er, and 

no affidavit 

^ Mr. Fordiox the plaintiff— The ^^//jt;// of the plaintiff is pofi- crTvcd't^eT- 
tive to a debt^ and the court cannot now receive 2iX\y affidavit to plain or con- 
contradia or. explain it^ and this is not like the cafes in the ^^^f»^^^*^ 
Comnjfln Pleas^ where the whole circumftances of the feizure ap- \^^^ 
peared in the afS4avits to hold to bail : to grant this motion 
would be to try the caufe on affidavits^ and tliere would be the 
fame feafon for doing fo in every cafe where the defendant can 
juftify; as if a plaintiff fwears toWs debt, the defendant might 
come and fwear, It is true I owe the debt, but the ftatute of li- 
miidtioiT^ has^ run, fo pray difcharge me upon common bail. 

Attorney^General — ^The officers have feized for the benefit of 
the crown, and the goods are now (as it were) in the cuftody of 
the law, and if the plaintiff has a right to them he is in no dan- 
ger of lofing them ; they are now out of the power of the de- 
fendants, and if oiQcers of the revenue be liable to arrefts in 
thefe cafes, it will be a great inconvenience* 

Lee C. J^— The plaintiff having fwom pofitively that the de- ' 
fendants are indebted^ in order to hold them to baily it is the 
Iknown courfe of the court that we cannot receive any affidavit to 
explain or contradifl the plaintiff's oath ; even an affidavit of the 
plaintiff's confeffion that a defendant owes him nothing cannot 
be received, and the cinirt have determined that the plaintiff may 
hold the defendant to bail in trover^ which is as certain as good's 
fold I and though the aJUdavU I wears th?it the defendants are /«- 

dcbtedf 
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deifed, it is well enoagh, becattfe the ralae of the goods is afixfvi 
tained thereby ; and though it majr be inconvement to thcfe 
officers, yet there u'ould be ten times more inconrenience if ve 
were to try whether plaintiff fwears true : they took nothing by 
the motion. 
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Griffith veffus Walker, Efq. Sheriff of Radnorihire. 

B.R, 

C P £ C I A L ^(kion upon the cafe againft the ihexiff of tbe 
'^ county of Radnor for a falfe return of il fnre facias iffuedout 
of the court of Exchequer againlt the plaintiff; whereupon the 
defendant returned zfcirefecii and the plaintiff avers that the 
defendant did not give him notice, by reafon whereof an ezecn- 
tion was awarded, and the plaintiff's goods were taken in execu- 
tion to the plaintiff's damage. This a£lion is laid in the county 
of Hereford^ and the fa£k alledged is, that the iheriff made this 
return at Kington in that county. 

The defendant demurs, and (hews for caufe of demurrer that 
the return is alledged to be made by the (heriffof iiiv^r in the 
county of Hereford* 

It was argued for the' defendant that this is a bcalaBion^ and 
ought to have been laid in the county of Radnor^ becaufe what* 
ever ads the (heriff does in his office, muft be done in his own 
county, or at lead the law fuppofes he does fuch afibs there § and 
2 Salk. 66^, was cited as in point to (hew that this kind of adion 
muft be laid either in Middle/ex, where the return is fled, or m 
the county where it is made* 

E contra^ It was argued for the plaintiff, that the queftion i» 
not. Whether the fheriff can execute a nvrit^ or fummon the party 
out of his county ? but whether he cannot make the return in-any 
other county ? and it was infifted upon that he may : it was 
compared to an aflion againft the iheriff for an efcape^ which may 
be laid in any county in England^ for an efcape in one county is 
an efcape every where. The ordinary may grant adminiflration 
out of his diocefs, Godb, 33. and a juftice of peace mav.take an 
examination as to a robbery out of hb county. Cro. Car. 21 If 

2X2, 

Lee C. J.— It is certain tjie flieriff may indorfe his return upon 
.a v/rit any where : it is laid here, that he did this, and delivered 
t!ie writ oi fcire facias at Kittgton in Hereford/hire^ a{id for any 
thing we know the fact was really done there^ and the plaintiff 
has his ele£tion to lay his aftion where he can prove the fafk 
done ; and the cafe of the Ordir.ary^ Godb. 33, and of the juftice 

oC 



o( peace, Cro. Car. 2i i, 2i2. are Tery material in point. The 
f alfity of the fviupM is the caitfe of«£ttonf and-that wMch is wrongs 
is fo univerfally and every where, like ^^an e/cape, PUwd, 37. ^* 
Styl. 107. And if the plaintiff had undertaken ^o give evidence 
that the (benff- delivered the writ in Hereford/hire, this '(^ourt 
\roiild nbt'have^^hanged the vetttte, if there be matter of lavf or 
record and n^iatter in pah in different counties, the plaintiff has ^ 
his eteBion to lay his aOiion in which of the countieisf he pleafcs. 
'Judgment for the plaintiff /^r iotam curiam* 

Jones r«5/^x Tub. In Erron B.'R. 

'T\IGHTONznA another became bail for the plaintiffih error; 'I^mI >n«n»r 
-JlA T)tgbton being excepted to, did not jnftiify in court, aud fo "^^^^^ 
one SAn^r was added a bail in his ftead and juftified; Dfghton may bate hit 
:diid not apply to the court to have his name ftruck out of the ball- "^n^ ^v^ 
ptice as he might have done, and afterwards S/f^r becoming in- btWi^it 
folvent, the defendants would have had recourfe to^ fix 2>ig£/^/i uytiine. 
with the debt^ and therefore it was now moved on the behalf of " 
^Dightort that his name might be ftruck out of the bail-piece^ which 
was granted per totam curiam ; for as he was excepted againft and 
refttfed to juftify, he might reafonably think he was no longer 
rbailj and fo did not move tq have his name ftruck out bi^ore. 

Daubers ver/us Pender. In Erron 

''•T^HIS'was-a tranfiript^farecordin error, from an inferior courts Trmfcriptof 
•^ wherein there was a miftake, and therefore it was now *"**rl*" 
' moved for ieave to amend the tranfcripi by the record behw upon \^(^ ^oun * 
-payment of ebfts, becaufe diminution cannot be alledged in a re- ordered to be 
*tord in errot from a bafe court ; and although it was obje6led that JS7«» d^^ 
•'it does not appear to the court that the record below is right, yet below to \m 
•'/rr ■nsrrmiyf-^This.has been often done, and the rule in .R<^and produced 
' Ghamky^ Paf. 4 Anna^ was produced and read, which runsthus : Jj^^** 
''Pafcha ^ Anna. Sabbati prox^ p6fi crd/Hnum afcenjionis domini. 
'^Redd and Ghdfhley. Ordinatum eft quod referatur mapfiro Clark tt 
-^uod ip/e-in pntfentia attornuterum ambarum partiAm emendet recor-^ 
dum brevi de errore annexum fecnndum feparales proceffut in turia 
inferiore habitoSj coram ipfo^ per partes pradiclas producepd^. Ex 
^'niotione :Jacobi Montague militis. 

^AaA Lte C; J. faid hcTcmembered an etmendment made upon 
' his'Own motion, by "^he minutes of the books of a corpqrati^ 
•/court of record in the time of Lord Chic^ Juftice Parker^ and 
'~ the books were produced before the Maifter. 
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Griffith t;^)r/&/ Williams. B. R. 

Trm»(^ nr RESFASS for entering (he plaintiff's tioure, aiid ^Idngand 
drfrlid^*! carrying away a gold ring. Defendant pleads Not guiltji 

}uftifies UQ. and a fpecial j unification, that plaintiff has an houfe, and is an 

iler aptc- inhabitant in the town of Ofwe/try, which is a corpotation by 

^Ut"to« prefcription by the name of mayor, aldermen, and common 

duty called councll ; that there is a prifon within the corporation which has 

tcofary, and been ufcd to be repaired time out of mind by the corporationf 
J?I^^^/and that^for time out of mind they have been ufcd to rate and 

train for take of every inhabitant not being aburgefs, a certain rate called 

It: ihepiajp- a tenfary towards the repairing the prifon, and prefcribe^alfo Aat 

theShtto* they have been ufed to diftrain for this ratje or dutjr when » 

the duty, fufed to be paid ; that the plaintiff was rated, and renifed to pay 

^*o« "J"- the duty, and therefore the defendants, as officers of die corpo- 

tSi "?o dif. Tation, juftify the taking the ritig^ and tbt trefpafs s this is pleaded 

train, lod two Other ways with little variation* 



liddpod. 



The plaintiff replies that the defendants are guilty of a trefpafil 
of their own wrong ; ahfque hoc that the corporation for time out 
of mind have been uled to rate and take of every inhabitant not 
being a burgefs a certain rate called a tenfary, Tnere are the like 
replications to the other pleas. The- defendant demurs, and 
(hews for caufe that the plaintiff has only traverfed the prefcrip* 
itonfor the duty^ and not the right to diftrcinfor it. 

This cafe was argued twice at the bar \ and it was objeded for 
the defendants that the replication is ill, becaufe the plaintiff has 
only traverfed the right to the duty^ and not the right to difirm 
Jot it : and if an iffue had been taken upon this traverfe it would 
not have made, a final end between the parties; for fuppofe an 
iffue had been taken and found for the defendant, it would have 
been only faying that the defendant had a right to the duty^ but 
not that he had any right to dijlrainfor it s indeed if a veriU^hzi 
been found for the plaintiff it would have made an end betwjcen 
the parties ; but if for the defendant, there muft have been a 
repleader. Comyns 148. If the right to digram had been put in 
iffue, it would have made an end. 

On the other fide for the plaintiff it was infifted, that if the 
defendant's plea be falfe in any material fafl, the whole falls to 
. the ground, atid that part of the- juftification which is not traverfed 
or denied is admitted ; fo that if there had been a verdiA for 
the defendant upon the iffue tendered, it muft have been taken 
upon this record, that the defendant would have a right to dif" 
train, becaufe that is not traverfed^or denied by the plaintiff. 

The 
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The three material faAs in the defendants plea, are, The con* 
^deration for this dut^, the duty itfel^f, and the righf to dijlratn 
for it ; and it would have been fuiEcient to have put any one of 
thefe in iflue ; and it does not lay in thq defendant's mouth to 
complain that the plaintiff has not put all the prefcription in 
UTuej for he has lefs to prove ; the u{eL,of pleading is to avoid 
prolixity, and to prevent judges and juries from being tjbubled '*, 
with unneceflary matter- Co. Lk. 126* 303. 

Some exceptions were taken to the plea and thp cuftom ; but 
^s the whole court v^ere of opinion that the traver/e was well ,'•-. 

enough, they determined nothing concerning the plea, but 
feemed to think that fuch a cuftom could liotbefiipported. 
Denifon J. faid, Suppofe a man claims a right to -commbn pur 
caufe de vicinage in A. and B. it was never doubted but a 'traverf§ 
of the right in A. would be fuSicient without traverfing, his 
right in S* 

, f Judgment for the plaintiff, 

KtWy ver/its DcYereiiK. B. R, 

^HE affidavit for holding the defendant to ^tfiV is made by a Commto 

* third perfon, who fwears •« that the defendant is indebted J"**"^'"'^ 

<* tq the plamtiff . m a certam fum of money, as appears by a pofitive affi . 

<* bottomry bond in the deponent's cuftody, and that the defend- davit of the 

<^ ant on fuch a day acknowledged the debt to him, and pro^- ^*^^' 
« mifed to paythe fame to the deponent who has authority 
** from the plaintiff, by letter of attorney to receive the fame ;" 

it was moved by Mr. Hume that the defendant might be dif- See ante, 

charged out ofxuftody upon common bail^ for want of a pofitive Y\%.^^^* 
affidavit of the debt. 

For the plaintiff, who was abroad, *it was infilled that a more 
pofitive affidavit than the prefent cannot be made in a cafe where ^ 
the plaintiff is abroad, for here is the defendant's confeflion and 
promife to pay ; and in cafes of executors and adminiftrators a 
more pofitive affidavit cannot be made. 

But per curiam —-There muft be a pofitive affidavit oli a fubfift- 
ing debt at the time; of making the affidavit and fuing forth tho 
writ, and the want thereof cannot be fupplied afterwards ; and 
in the cafe of an adminiftrator, who fwore to a debt as it ap- 
peared by the books of the inteftate, it was held infufficient to 
bold to bail. Mr. PraH for the plaintiff. 

Defendant difcharged upon common bail 

Z2 
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teT "^ A^ ^^^^ of A^SbfA was made that tKe defendant ffiouU. paj 
TjieteM ^<^^* ^<1 X ^« 6 / j^ week to the overfeers of the poor of 

nwy b« ad- the panfli of SjrtjJSfaarfiJe in Torhfljire towards the maintenance 
""«w«*th« ^^ • ba/tardehUiy upon the oath of a^raarried woman alone^ who 
Sfiof add- fwore that hei h^Cband was in gaol long before (he was got with 
ttffj with the haftaxd cUld and ever fince,. and that Jbe, had no acce& to 
tTpfS^e ^iim not hi Xo ber^ and that Rjiok begot the bafianL 

BO fcccii. And now it was objedled by Serjeant Aigar that the order 
ought to.be qaa(hed» bec^ufe a wife cannot be admitted to. prove 
that her hii(Dand had no aqcefs to hert 

And fo it was. ruled by the whole court ; anct they, cited. the 
Kingji^A E^adinf in Michaeltnat and Hilarfy 8 Gfo. %. where 
)x>rd Hardwicke mi that although a wife might be adfuitted to 
prove the fadl of adultery, yet (he (hall not be admitted to prove 
that her ha(band tad no acoefei becailfe that i«a^ be proved by 
other perfonsj and an order of hafiardy could not therefore be 
ft $ti9. 9»5« made iipon her 0ath.aib«f. The cafe of the King, and Tbif^irUb 
^^^ ^Bidail difiers from this^ for ibert were witne^.. to prove i£e 

bu(band had no acce(s. Per curiant'^As^ the juftices have dete^p 
mined fokly upon the evidence of a wife, the oxder muft. he 
^uaflied, 
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Goodtltle of the 0emifeof H(K)*vi?fySrj 3tofc^ 

IN qe£teftcnt for lands in the county of. WT^jr^i:^^ tried In Thefeworft 
1751, the following cafe was made for the judgnacnt of the •' eqwUy i» 

court : • < • ** be divid- 

" cd/* in « 
deed of uiJB 

%i(iv Gurl being feifed in fee of the freehold land« ifHiueftlon, n»ke a ts- 
l^ lieafe and r? leafc of the 6th and 7th of Decetithr i6j^f granted ^"^^ " 
and conveyed the fame to tnifteesj to the ufe of himfdfapd'his ***°""^ 
wife for life, and for the life o£ the longer liver of them) re- 
mainder to the ufe of th^eir children begotten between t^ent' in^ 
fuch (hares and proportion^ and for fiMh eflbate ^d eftal3e$y as 
the faid %hn Gurl fhould by his deed or will appoint ; and fo# 
disfault of fuch appointmentv thea to the ufe- of all and every of 
the children of the faid Jtim Gunl and their betre equally to bo 
divided amongft them. 

Jdhn Gurl died without making any appointment| Ii»nng ^^ 
children} and the fingle queftion is, Whellier by the woi;^ 
eqi4ally to h dvwdtd amongji ibem^ they (ball take a» twantfr ia 
common) or as jointenants. « 

This cafe was learnedly argued for tho plaintiff in Softer term 
laft by ^John jBtirdley Wilnut for the plaintiff) andJMyy Rrd ^LordCbSef 
iot the defendant ; and again in Mifhaelmas ternv lafl/ by Mr. ^'^^^^^ 
Knawler for the plaintiff, and Mr. Hume for the defendant 5 and pi'^l'Xti 

this work 

After time taken to confider till this term, Ui C. J. delivered ^T* ^°^*' 
the unanimous opinion of the whole court :— Tb^t this being a ' 
deed of ufes, muft be conftrued according to the intent of the 
parties, which mod plaiol; is, th;it the children (hould take in 
commons and they relied upon the cafe of Fi/ber and Wigg^ 
I Salk. 391., where the fame point was determined in the cafe 
of a copyhold furrendered to the ufe of A.^ B,, and C, and their 
heirs equally to be divided between them and their heirs, and 
was held by Turton and Gould juftices, contra Holt^ to be a te- 
nancy in common^ and judgment was given accordingly, which 
{Lee C J. faid) was never reverfed, notwithftanding wHat is faid 
in the c^e of String Md Pbill^s^ JSf. Ca, Ahr. 291. in the 

marginal 
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fliargmal note $ they alfo cited the cafe of Rigden and Fakref be- 
fore the Lord Chancellor, March 25, 175 19 which was dms: 
G.E. bv deed of the 5th of JuguJl'i^iOj in confideration oE 
love and afie&ion to his wife and children, covenanted to ftand 
feifed to the ufe of his wife for life, and after her deceafe to the 
ufe of his two daughters and their heirs equally to be divided 
between them } one of the daughters made her will, and the 
queftion was. Whether this was a jointenancy or a tenancy in 
£ommon ? My Lord Chancellor g^ave his opinion that it was in 
common* After he had taken time to coniider, he faid he had 
well conGdered the cafcj and that after he had delivered his opi- 
nion, if the. parties were diflatisfied with it, he would fend it to 
this court to be argued. Lord Chancellor faid : <^ It is fettled 
^< that the words equally to be divided in a nviil do create a te- 
** nancy in common ; the word equally of itfelf, or the words 
^^Jhareandjharealike^ will do the fame;'' but it is objeded it 
mud be taken otherwife in a deed. Now I know of no fcdemn 
determination that thefe words will not make a tenancy in com' 
mon even in a deed. The principal cafe as to this point is Fifi)er 
V. fFigg, which was faid at the bar to be a doubtful authority, 
and that the judgment was faid to be reverfed ; but there never 
JW2S any rever(al of it, or writ of error brought, and therefore it 
is an authority as to a furrender of copyhold lands ; and the ano* 
nymous cafe in 2 Fent. 365. is diredly in point to the prefent 
cafe ; and upon the bed confideration of this queftion, I am in- 
clined to think that thefe words, << equally to be divided^'* be they 
in a wUl or deed, will make a tenancy in common ^ to fay otherwife 
would be to contradi£l the intent of the parties. I have the 
great opinion of Holt againft ra^; but that of the two judges 
againft him has more of natural juftice and reafon in it, though 
ffoit's has more of refined legal learning. Jaftice GouUTs argu- 
ment is an extraordinaty good one, and is not anfwered to my 
fatisfaflion. Tlie Attorney-General was fatisfied with the Lord 
Chancellor's opinion, and there was a decree accordingly ; and 
upon thefe authorities this court gave judgment in the cafe at 
bar, that the words equally to be divided in a deed of ufes create a 
tenancy in common, 

February 3, 1753, inthistern\| the Reporter wa^ called to th^ 
degree of Serjeant at Law^ 

THE END OF THE FIRST VOLUME, 
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